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AUTHORIZING  ABBREVIATED  RECORDS  IN  REVIEWING 
ADMINISTRATIVE  AGENCY  PROCEEDINGS 


THURSDAY,  JUNE  27,  1957 

House  of  Representatives, 

Subcommittee  No.  3  of  the  Committee  on  the  Judiciary, 

Washington,  D.  C. 

The  subcommittee  met  at  2  p.  m.  in  room  346,  House.  Office  Building, 
Ion.  Edwin  E.  Willis  (chairman  of  the  subcommittee)  presiding. 

Present:  Messrs.  Edwin  E.  Willis,  Jack  B.  Brooks,  William  M. 
Tack,  Laurence  Curtis  and  Arch  A.  Moore,  Jr. 

Also  present:  Cyril  F.  Brickfield,  counsel. 

Mr.  Willis.  The  subcommittee  will  come  to  order. 

We  will  take  up  today  bill  H.  R.  6788,  to  authorize  the  abbreviation 
of  the  record  on  the  review  or  enforcement  of  orders  of  administrative 
agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of 
such  orders  on  the  original  papers  and  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 

(H.  R.  6788  follows:) 


[H.  R.  6788,  85th  Cong.,  1st  sess.] 

A  BILL  To  aut  horize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of  administrative 
agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for  other 
purposes 

Be  it  enacted  bij  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  analysis  of  chapter  133  of  title  28  of  the 
United  States  Code,  immediately  preceding  section  2101  of  such  title  is  amended 
by  inserting  at  the  end  thereof  the  following  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 

“Sec.  2.  Chapter  133  of  title  28  of  the  United  States  Code  is  amended  by  in¬ 
serting  at  the  end  of  such  chapter  immediately  following  section  2111  an  additional 
section,  as  follows: 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders 

“(a)  The  several  courts  of  appeals  shall  have  power  to  adopt,  with  the  approval 
of  the  Judicial  Conference  of  the  United  States,  rules  prescribing  the  time  and 
manner  of  filing  and  the  contents  of  the  record  in  all  proceedings  instituted  in  the 
courts  of  appeals  to  enjoin,  set  aside,  suspend,  modify,  or  otherwise  review  or 
enforce  orders  of  administrative  agencies,  boards,  commissions,  and  officers,  in 
which  the  applicable  statute  does  net  specifically  prescribe  such  time  or  manner  of 
filing  or  contents  of  the  record.  Such  rules  may  authorize  the  agency,  board, 
commission,  or  officer  to  file  in  the  court  a  certified  list  of  the  materials  comprising 
the  record  and  retain  and  hold  for  the  court  all  such  materials  and  transmit  the 
same  or  any  part  thereof  to  the  court,  when  and  as  required  by  it,  at  any  time 
prior  to  the  final  determination  of  the  proceeding.  The  record  in  such  proceedings 
shall  be  certified  and  filed  in  or  held  for  the  court  of  appeals  by  the  agency,  board, 
commission,  or  officer  concerned  within  the  time  and  in  the  manner  prescribed  by 
such  rules.  If  proceedings  have  been  instituted  in  two  or  more  courts  of  appeals 
with  respect  to  the  same  order  the  agency,  board,  commission,  or  officer  concerned 
shall  file  the  record  in  that  one  of  such  courts  in  which  in  its  judgment  the  pro¬ 
ceedings  may  be  carried  on  with  the  greatest  convenience  to  all  the  parties  in¬ 
volved.  The  other  courts  in  which  such  proceedings  are  pending  shall  thereupon 
transfer  them  to  the  court  of  appeals  in  which  the  record  has  been  filed. 
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“(b)  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding  shall 
consist  of  the  order  sought  to  be  reviewed  or  enforced,  the  findings  or  report  upon 
which  it  is  based,  and  the  pleadings,  evidence,  and  proceedings  before  the  agency, 
board,  commission,  or  officer  concerned,  or  such  portions  thereof  (1)  as  the  said 
rules  of  the  court  of  appeals  may  require  to  be  included  therein,  or  (2)  as  the 
agency,  board,  commission,  or  officer  concerned,  the  petitioner  for  review  or  res¬ 
pondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission,  or 
officer  concerned  or  in  the  court  in  any  such  proceeding  may  consistently  with  the 
rules  of  such  court  designate  to  be  included  therein,  or  (3)  as  the  court  upon  motion 
of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion  may  by  order  in 
any  such  proceeding  designate  to  be  included  therein.  Such  a  stipulation  or 
order  may  provide  in  an  appropriate  case  that  no  record  need  be  filed  in  the  court 
of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact  by  the  agency,  board, 
commission,  or  officer  is  in  question  all  of  the  evidence  before  the  agency,  board, 
commission,  or  officer  shall  be  included  in  the  record  except  such  as  the  agency, 
board,  commission,  or  officer  concerned,  the  petitioner  for  review  or  respondent  in 
enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court  proceeding  by 
written  stipulation  filed  with  the  agency,  board,  commission,  or  officer  concerned 
or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the  questioned  finding.  If 
there  is  omitted  from  the  record  any  portion  of  the  proceedings  before  the  agency, 
board,  commission,  or  officer  which  the  court  subsequently  determines  to  be 
necessary  for  it  to  consider  to  enable  it  to  review  or  enforce  the  order  in  question 
the  court  may  direct  that  such  additional  portion  of  the  proceedings  be  filed  as  a 
supplement  to  the  record.  If  the  rules  of  the  court  of  appeals  in  which  a  proceed¬ 
ing  is  pending  do  not  require  the  printing  of  the  entire  record  in  that  court  the 
agency,  board,  commission,  or  officer  concerned  may,  at  its  option  and  without 
regard  to  the  foregoing  provisions  of  this  subsection,  file  in  the  court  the  entire 
record  of  the  proceedings  before  it  without  abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  concerned  may  transmit  to  the 
court  of  appeals  the  original  papers  comprising  the  whole  or  any  part  of  the  record 
or  any  supplemental  record,  otherwise  true  copies  of  such  papers  certified  by  an 
authorized  officer  or  deputy  of  the  agency,  board,  commission,  or  officer  concerned 
shall  be  transmitted.  Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  be  returned  to  the  agency,  board,  commission,  or  officer  concerned  upon  the 
final  determination  of  the  review  or  enforcement  proceeding.  Pending  such  final 
determination  any  such  papers  may  be  returned  by  the  court  temporarily  to  the 
custody  of  the  agency,  board,  commission,  or  officer  concerned  if  needed  for  the 
transaction  of  the  public  business.  Certified  copies  of  any  papers  included  in  the 
record  or  any  supplemental  record  may  also  be  returned  to  the  agency,  board, 
commission,  or  officer  concerned  upon  the  final  determination  of  review  pro¬ 
ceedings.” 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112),  is  amended  to  read  as  follows: 
“Until  the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if  no  such 
petition  has  been  duly  filed  within  such  time,  or,  if  a  petition  for  review  has  been 
filed  within  such  time  then  until  the  record  in  the  proceeding  has  been  filed  in  a 
court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the  Commission 
may  at  any  time,  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made  or  issued 
by  it  under  this  section.” 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  ameuded  (52  Stat.  112-113),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Commission,  and  thereupon  the  Commission  shall  file  in  the  court  the 
record  in  the  proceeding,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  such  filing  of  the  petition  the  court  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein  and  shall  have  power  to  make 
and  enter  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the  Com¬ 
mission,  and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed  and  to 
issue  such  writs  as  are  ancillary  to  its  jursidcition  or  are  necessary  in  its  judgment 
to  prevent  injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (52  Stat.  113),  is  amended  to  read  as  follows: 

“(d)  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  court  of  appeals 
of  the  United  States  to  affirm,  enforce,  modify,  or  set  aside  orders  of  the  Com¬ 
mission  shall  be  exclusive.” 
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Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  section  11  of  the  Act 
of  October  15,  1914,  as  amended  (64  Stat.  1127),  is  amended  to  read  as  follows: 
“Until  the  record  in  such  hearing  shall  have  been  filed  in  a  United  States  court  of 
appeals,  as  hereinafter  provided,  the  Commission  or  Board  may  at  any  time, 
upon  such  notice,  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  report  or  any  order  made  or  issued  by  it  under  this  section.’ 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1127),  are  amended  to  read  as 
follows:  “If  such  person  fails  or  neglects  to  obey  such  order  of  the  Commission, 
or  Board  while  the  same  is  in  effect,  the  Commission  or  Board  may  apply  to  the 
United  States  court  of  appeals,  within  any  circuit  where  the  violation  complained 
of  was  or  is  being  committed  or  where  such  person  resides  or  carries  on  business, 
for  the  enforcement  of  its  order,  and  shall  file  the  record  in  the  proceeding,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such  filing  of  the 
application  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  deter¬ 
mined  therein,  and  shall  have  power  to  make  and  enter  a  decree  affirming,  modify¬ 
ing,  or  setting  aside  the  order  of  the  Commission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  paragraph  of  section  11  of 
the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1128),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  fc’ommission  or  Board  and  thereupon  the  Commission  or  Board 
shall  file  in  the  court  the  record  in  the  proceeding,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition  the  court  shall 
have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the  Com¬ 
mission  or  Board  as  in  the  case  of  an  application  by  the  Commission  or  Board 
for  the  enforcement  of  its  order,  and  the  findings  of  the  Commission  or  Board  as 
to  the  facts,  if  supported  by  substantial  evidence,  determined  as  provided  in 
section  10  (e)  of  the  Administrative  Procedure  Act,  shall  in  like  manner  be  con¬ 
clusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15,  1914,  as  amended 
(64  Stat.  1128),  is  amended  to  read  as  follows: 

I  “Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  United  States  court 
of  appeals  to  enforce,  set  aside,  or  modify  orders  of  the  Commission  or  Board 
shall  be  exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of  section  2  of  the 
Act  of  July  28,  1916  (39  Stat.  425),  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the 
Post  Office  Department  and  thereupon  the  said  Department  shall  file  in  the  court 
the  record,  as  provided  in  section  21 12  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  to  affirm,  set  aside  or  modify 
the  order  of  the  Department.” 

Sec.  6.  (a)  Subsection  (c)  of  section  203  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in  a  court  of  appeals  of 
the  United  States,  as  provided  in  section  204,  the  Secretary  at  any  time,  upon 
such  notice  and  in  such  manner  as  he  deems  proper,  but  only  after  reasonable 
opportunity  to  the  packer  to  be  heard,  may  amend  or  set  aside  the  report  or 
order,  in  whole  or  in  part.” 

(b)  Subsections  (b)  and  (c)  of  section  204  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  are  amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to 
be  delivered  to  the  Secretary,  and  the  Secretary  shall  thereupon  file  in  the  court 
the  record  in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  If  before  such  record  is  filed  the  Secretary  amends  or  sets  aside  his 
report  or  order,  in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within 
such  time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  petition  is  filed,  the  court,  on  application  of  the 
Secretary,  may  issue  a  temporary  injunction  restraining,  to  the  extent  it  deems 
proper,  the  packer  and  his  officers,  directors,  agents,  and  employees,  from  violating 
any  of  the  provisions  of  the  order  pending  the  final  determination  of  the  appeal.” 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Packers  and  Stock- 
yards  Act,  1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(h)  The  court  of  appeals  shall  have  jurisdiction,  which  upon  the  filing  of  the 
record  with  it  shall  be  exclusive,  to  review,  and  to  affirm,  set  aside,  or  modify, 
such  orders  of  the  Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the  United  States  upon 
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certiorari,  as  provided  in  section  1254  of  title  28,  if  such  writ  is  duly  applied  for 
within  sixty  days  after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  sentence  of  paragraph  (a)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1001),  is  amended  to  read  as  follows:  “The  clerk  of  the 
court  in  which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be 
delivered  to  the  Secretary  of  Agriculture,  Chairman  of  said  Commission,  or  any 
member  thereof,  and  the  said  Commission  shall  thereupon  file  in  the  court  the 
record  in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United  States 
Code.” 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b)  of  section  6  of  the 
Commodity  Exchange  Act  (42  Stat.  1002),  as  amended,  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Secretary  of  Agriculture  and  thereupon  the  Secretary  of 
Agriculture  shall  file  in  the  court  the  record  theretofore  made,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  the  petition  the 
court  shall  have  jurisdiction  to  aflirm,  to  set  aside,  or  modify  the  order  of  the 
Secretary  of  Agriculture,  and  the  findings  of  the  Secretary  of  Agriculture  as  to  the 
facts,  if  supported  by  the  weight  of  evidence,  shall  in  like  manner  be  conclusive.” 

Sec.  8.  The  third  and  fourth  sentences  of  the  second  paragraph  of  subsection 
(b)  of  section  641  of  the  Tariff  Act  of  1930,  as  amended  (49  Stat.  865),  are  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  of  the  Treasury,  or  any  officer  designated  by 
him  for  that  purpose,  and  thereupon  the  Secretary  of  the  Treasury  shall  file  in 
the  court  the  record  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.” 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section  9  of  the  Securities 
Act  of  1933  (48  Stat.  SO)  is  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commission, 
and  thereupon  the  Commission  shall  file  in  the  court  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  10.  The  second  and  third  sentences  of  subsection  (a)  of  section  25  of  the 
Securities  Exchange  Act  of  1934  (48  Stat.  901)  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court 
to  any  member  of  the  Commission,  and  thereupon  the  Commission  shall  file  in 
the  court  the  record  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  and  enforce  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  section  18  of  the  Act  of  June 
18,  1934  (48  Stat.  1002),  is  amended  to  read  as  follows:  “The  clerk  of  the  court 
in  which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be  de¬ 
livered  to  the  Board  and  it  shall  thereupon  file  in  the  court  the  record  in  the  pro¬ 
ceedings  held  before  it  under  this  section,  as  provided  in  section  2112  of  title  28, 
United  States  Code.” 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  section  402  of  the  Communi¬ 
cations  Act  of  1934,  as  amended  (66  Stat.  719),  is  amended  to  read  as  follows: 
“Within  thirty  days  after  the  filing  of  an  appeal,  the  Commission  shall  file  with  the 
court  the  record  upon  which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

Sec.  13.  (a)  Subsection  (d)  of  section  10  of  the  National  Labor  Relations  Act, 
as  amended  (61  Stat.  147),  is  amended  to  read  as  follows: 

“(d)  Until  the  record  in  a  case  shall  have  been  filed  in  a  court,  as  hereinafter 
provided,  the  Board  may  at  any  time  upon  reasonable  notice  and  in  such  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding  or 
order  made  or  issued  by  it.” 

(b)  The  first,  second,  fifth,  and  seventh  sentences  of  subsection  (e)  of  section  10 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat.  147),  are  amended  to 
read  as  follows: 

“(e)  The  Board  shall  have  power  to  petition  any  court  of  appeals  of  the  United 
States,  or  if  all  the  courts  of  appeals  to  which  application  may  be  made  are  in 
vacation,  any  district  court  of  the  United  States,  within  any  circuit  or  district, 
respectively,  wherein  the  unfair  labor  practice  in  cpiestion  occurred  or  wherein 
such  person  resides  or  transacts  business,  for  the  enforcement  of  such  order  and  for 
appropriate  temporary  relief  or  restraining  order,  and  shall  file  in  the  court  the 
record  in  the  proceedings,  as  provided  in  section  2112  of  title  28,  United  States 
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Code.  Upon  the  filing  of  such  petition,  the.  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the  proceeding 
and  of  the  question  determined  therein,  and  shall  have  power  to  grant  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just  and  proper,  and  to  make  and 
enter  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside 
in  whole  or  in  part  the  order  of  the  Board.  *  *  *  If  either  party  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence  and  shall  show  to  the  satisfac¬ 
tion  of  the  court  that  such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing  before 
the  Board,  its  members,  agent,  or  agency,  the  court  may  order  such  additional 
evidence  to  be  taken  before  the  Board,  its  members,  agent,  or  agency,  and  to  be 
made  a  part  of  the  record.  *  *  *  Upon  the  filing  of  the  record  with  it  the  juris¬ 
diction  of  the  court  shall  be  exclusive  and  its  judgment  and  decree  shall  be  final, 
except  that  the  same  shall  be  subject  to  review  by  the  appropriate  United  States 
court  of  appeals  if  application  was  made  to  the  distict  court  as  hereinabove  pro¬ 
vided,  and  by  the  Supreme  Court  of  the  United  States  upon  writ  of  certiorari  or 
certification  as  provided  in  section  1254  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of  section  10  of  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  148),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court 
to  the  Board,  and  thereupon  the  aggrieved  party  shall  file  in  the  court  the  record 
in  the  proceeding,  certified  by  the  Board,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  LTpon  the  filing  of  such  petition,  the  court  shall  proceed  in 
the  same  manner  as  in  the  case  of  an  application  by  the  Board  under  subsection 
(e)  of  this  section,  and  shall  have  the  same  jurisdiction  to  grant  to  the  Board 
such  temporary  relief  or  restraining  order  as  it  deems  just  and  proper,  and  in  like 
manner  to  make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board;  the  findings 
of  the  Board  with  respect  to  questions  of  fact  if  supported  by  substantial  evidence 
on  the  record  considered  as  a  whole  shall  in  like  manner  be  conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of  subsection  (h)  of  section  4  of  the 
Federal  Alcohol  Administration  Act  (4!)  Stat.  980),  as  amended,  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  or  any  officer  designated  by  him  for  that-  pur¬ 
pose,  and  thereupon  the  Secretary  shall  file  in  the  court  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  Lmited 
States  Code.  Upon  the  filing  of  such  petition  such  court  shall  have  exclusive 
jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of  subsection  (a)  of  section  24  of  the 
Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  834),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  or  any  officer  thereof  designated 
by  the  Commission  for  that  purpose,  and  thereupon  the  Commission  shall  file  in 
the  court  the  record  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.” 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the  Federal  Power  Act,  as  amended 
(49  Stat.  860),  is  amended  by  inserting  at  the  end  thereof  an  additional  sentence 
reading  as  follows:  ‘‘Until  the  record  in  a  proceeding  shall  have  been  filed  in  a  court 
of  appeals,  as  provided  in  subsection  (b),  the  Commission  may  at  any  time,  upon 
reasonable  notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  313  of  the 
Federal  Power  Act,  as  amended  (49  Stat.  860),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  forthwith  be  transmitted  by  the  clerk  of  the  court 
to  any  member  of  the  Commission  and  thereupon  the  Commission  shall  file 
with  the  court  the  record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  212  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  such  court  shall  have  jurisdiction,  which  upon  the  filing  of  the  record 
with  it  shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order  in  whole  or 
in  part.” 

Sec.  17.  The  second  and  third  sentences  of  subsection  (b)  of  section  611  of  the 
Merchant  Marine  Act,  1936,  as  amended  (52  Stat.  961),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  any  member  of  the  Board,  or  any  officer  thereof  designated  by  the 
Board  for  that  purpose,  and  thereupon  the  Board  shall  file  in  the  court  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
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title  28,  United  States  Code.  Upon  the  filing  of  such  petition  such  court  shall 
have  exclusive  jurisdiction  to  determine  whether  such  cancellation  or  default  was 
without  just  cause,  and  to  affirm  or  set  aside  such  order.” 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil  Aeronautics  Act  of  1938 
(52  Stat.  1024),  is  amended  to  read  as  follows: 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  transmitted  to  the 
Board  by  the  clerk  of  the  court;  and  the  Board  shall  thereupon  file  in  the  court 
the  record,  if  any,  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.” 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831), 
is  amended  by  inserting  at  the  end  thereof  an  additional  sentence  reading  as  fol¬ 
lows:  “Until  the  record  in  a  proceeding  shall  have  been  filed  in  a  court  of  appeals, 
as  provided  in  subsection  (b),  the  Commission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19  of  the  Natural 
Gas  Act  (52  Stat.  831),  are  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  forthwith  be  transmitted  by  the  clerk  of  the  court  to  any  member  of  the 
Commission  and  thereupon  the  Commission  shall  file  with  the  court  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  petition  such  court  shall  have 
jursidiction,  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm 
modify,  or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  paragraph  (2)  of  subsection  (i) 
of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the 
Act  of  July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (d)  (5) 
or  (e),  a  copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary,  or  any  officer  designated  by  him  for  that  purpose,  and 
thereupon  the  Secretary  shall  file  in  the  record  of  the  proceedings  on  which  he 
based  his  order,  as  provided  in  section  21 12  of  title  28,  United  Stahes  Code.  Upon 
the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction  to  affirm  or 
set  aside  the  order  complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection  (i)  of  section 
408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of  July  22, 
1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(3)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (1),  a 
copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the 
Secretary  of  Agriculture,  or  any  officer  designated  by  him  for  that  purpose,  and 
thereupon  the  Secretary  shall  file  in  the  court  the  record  of  the  proceedings  on 
which  he  based  his  order,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction 
to  affirm  or  set  aside  the  order  complained  of  in  whole  or  in  part.” 

Sec.  21.  The  third  sentence  of  paragraph  (1)  of  subsection  (f)  of  section  701  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as  amended,  is  amended 
to  read  as  follows:  “The  Secretary  thereupon  shall  file  in  the  court  the  record  of 
the  proceedings  on  which  the  Secretary  based  his  order,  as  provided  in  section  2112 
of  title  28,  United  States  Code.” 

Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  section  10  of  the 
Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065),  as  amended,  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  forthwith  be  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  and  thereupon  the  Secretary  shall  file  in  the 
court  the  record  of  the  industry  committee  upon  which  the  order  complained  of 
was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
the  filing  of  such  petition  such  court  shall  have  exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part,  so  far  as  it  is  applicable  to  the 
petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection  (f)  of  section 
5  of  the  Railroad  Unemployment  Insurance  Act,  as  amended  (52  Stat.  1100),  are 
amended  to  read  as  follows:  “Within  fifteen  days  after  receipt  of  service,  or 
within  such  additional  time  as  the  court  may  allow,  the  Board  shall  file  with  the 
court  in  which  such  petition  has  been  filed  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  the  court  shall  have  exclusive 
jurisdiction  of  the  proceeding  and  of  the  question  determined  therein,  and  shall 
give  precedence  in  the  adjudication  thereof  over  all  other  civil  cases  not  otherwise 
entitled  by  law  to  precedence.  It  shall  have  power  to  enter  a  decree  affirming, 
modifying,  or  reversing  the  decision  of  the  Board,  with  or  without  remanding 
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the  cause  for  rehearing.  *  *  *  No  additional  evidence  shall  be  received  by  the 
court,  but  the  court  may  order  additional  evidence  to  be  taken  before  the  Board, 
and  the  Board  may,  after  hearing  such  additional  evidence,  modify  its  findings  of 
fact  and  conclusions  and  file  such  additional  or  modified  findings  and  conclusions 
with  the  court,  and  the  Board  shall  file  with  the  court  the  additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Federal  Seed  Act  (53  Stat. 
1287),  is  amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in  a  court  of  appeals  as  pro¬ 
vided  in  section  410,  the  Secretary  of  Agriculture  at  any  time,  upon  such  notice 
and  in  such  manner  as  he  deems  proper,  but  only  after  reasonable  opportunity  to 
the  person  to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in  whole  or 
in  a  part.” 

(b)  The  second  and  third  paragraphs  of  section  410  of  the  Federal  Seed  Act 
(53  Stat.  1288),  are  amended  to  read  as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to  be 
delivered  to  the  Secretary,  and  the  Secretary  shall  thereupon  file  in  the  court  the 
record  in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  If  before  such  record  is  filed,  the  Secretary  amends  or  sets  aside  his  report 
or  order,  in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on  application  of  the  Secre¬ 
tary,  may  issue  a  temporary  injunction  restraining,  to  the  extent  it  deems  proper, 
the  person  and  his  officers,  directors,  agents,  and  employees  from  violating  any 
of  the  provisions  of  the  order  pending  the  final  determination  of  the  appeal.” 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal  Seed  Act 
(53  Stat.  1288),  are  amended  to  read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  under  section  409 
fails  to  obey  the  order,  the  Secretary  of  Agriculture,  or  the  United  States,  by  its 
Attorney  General,  may  apply  to  the  court  of  appeals  of  the  United  States,  within 
the  circuit  where  the  person  against  whom  the  order  was  issued  resides  or  has  his 
principal  place  of  business,  for  the  enforcement  of  the  order,  and  shall  file  the  record 
in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  such  filing  of  the  application  the  court  shall  cause  notice  thereof  to  be  served 
upon  the  person  against  whom  the  order  was  issued.” 

Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  section  43  of  the 
Investment  Company  Act  of  1940,  as  amended  (54  Stat.  844),  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  any  member  of  the  Commission  or  any  officer  thereof  desig¬ 
nated  by  the  Commission  for  that  purpose,  and  thereupon  the  Commission  shall 
file  in  the  court  the  record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  section  213  of  the 
Investment  Advisers  Act  of  1940,  as  amended  (54  Stat.  855),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  or  any  officer  thereof  designated 
by  the  Commission  for  that  purpose,  and  thereupon  the  Commission  shall  file 
in  the  court  the  record  upon  which  the  order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  27.  (a)  The  third  sentence  of  paragraph  (1)  of  subsection  (b)  of  section 
632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction 
Act  (60  Stat.  1048),  is  amended  to  read  as  follows:  “The  Surgeon  General  shall 
thereupon  file  in  the  court  the  record  of  the  proceedings  on  which  he  based  his 
action,  as  provided  in  section  2112  of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  section  632  of  the 
Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction  Act  (60 
Stat.  10181,  is  amended  to  read  as  follows: 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substantially  contrary 
to  the  weight  of  the  evidence,  shall  be  conclusive;  but  the  court,  for  good  cause 
shown,  may  remand  the  case  to  the  Surgeon  General  to  take  further  evidence,  and 
the  Surgeon  General  may  thereupon  make  new  or  modified  findings  of  fact  and 
may  modify  his  previous  action,  and  shall  file  in  the  court  the  record  of  the  further 
proceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the  Sugar  Act  of 
1948  (61  Stat.  927),  is  amended  to  read  as  follows:  “Within  thirty  days  after  the 
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filing  of  said  appeal  the  Secretary  shall  file  with  the  court  the  record  upon  which 
the  decision  complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code,  and  a  list  of  all  interested  persons  to  whom  he  has  mailed  or 
otherwise  delivered  a  copy  of  said  notice  of  appeal.” 

Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section  14  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1001),  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to 
the  Board,  and  thereupon  the  Board  shall  file  in  the  court  the  record  in  the  pro¬ 
ceeding,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  of  the  proceeding  and  shall 
have  power  to  affirm  or  set  aside  the  order  of  the  Board;  but  the  court  may  in  its 
discretion  and  upon  its  own  motion  transfer  any  action  so  commenced  to  the  United 
States  Court  of  Appeals  for  the  circuit  wherein  the  petitioner  resides.”. 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the  Internal  Security  Act  of  1950 
(64  Stat.  1028),  is  amended  to  read  as  follows: 

“(e)  Until  the  record  in  a  case  shall  have  been  filed  in  a  court,  as  hereinafter 
provided,  the  Board  may  at  any  time,  upon  reasonable  notice  and  in  such  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding  or  order 
made  or  issued  by  it.” 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  1 1 1  of  the  Internal 
Security  Act  of  1950  (64  Stat.  1028),  are  amended  to  read  as  follows:  “The  Board 
shall  thereupon  file  in  the  court  the  record  of  the  proceedings  before  the  Board 
with  respect  to  the  matter  concerning  which  judicial  review  is  sought,  as  provided 
in  section  2112  of  title  28,  United  States  Code  *  *  *  Upon  the  filing  of  such 
petition  the  court  shall  have  jurisdiction  of  the  proceeding,  which  upon  the  filing 
of  the  record  with  it  shall  be  exclusive,  and  shall  have  power  to  affirm,  modify,  or 
set  aside,  or  to  enforce  or  enforce  as  modified  the  order  of  the  Board.”. 

(c)  The  first,  sentence  of  subsection  (d)  of  section  111  of  the  Internal  Security 
Act  of  1950  (60  Stat.  1029),  is  amended  to  read  as  follows: 

“(d)  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or  its  hearing  examiner,  the 
court  may  order  such  additional  evidence  to  be  taken  before  the  Board  or  its 
hearing  examiner  and  to  be  made  a  part  of  the  record.” 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (64  Stat.  1130),  is 
amended  to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been  terminated  on  a  motion  to  dismiss 
the  petition,  the  agency  shall  file  in  the  office  of  t  he  clerk  of  the  court  of  appeals  in 
which  the  proceeding  is  pending  the  record  on  review,  as  provided  in  section  2112 
of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act  of  December 
29,  1950  (64  Stat.  1131),  is  amended  to  read  as  follows:  “The  agency  may  modify 
its  findings  of  fact,  or  make  new  findings,  by  reason  of  the  additional  evidence  so 
taken  and  may  modify  or  set  aside  its  order  and  shall  file  in  the  court  such  addi¬ 
tional  evidence,  such  modified  findings  or  new  findings,  and  such  modified  order 
or  the  order  setting  aside  the  original  order.” 

Sec.  32.  The  second  and  third  sentences  of  subsection  (b)  of  section  208  of  the 
Federal  Coal  Mine  Safety  Act,  as  amended  (66  Stat.  702),  are  amended  to  read 
as  follows:  “Upon  receipt  of  such  copy  of  a  notice  of  appeal  the  Board  shall 
file  in  such  court  the  record  upon  which  the  order  complained  of  was  made,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  The  costs  of  certifying 
and  filing  such  record  shall  be  paid  by  the  party  making  such  appeal.” 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection  (b)  of  section  207  of  the 
International  Claims  Settlement  Act  of  1949,  as  amended  (69  Stat.  564),  are 
amended  to  read  as  follows:  “Such  petition  for  review  must  be  filed  within 
sixty  days  after  the  date  of  mailing  of  the  final  order  of  denial  by  said  designee 
and  a  copy  shall  forthwith  be  transmitted  to  the  said  designee  by  the  clerk  of  the 
court.  Within  forty-five  days  after  receipt  of  such  petition  for  review,  or  within 
such  further  time  as  the  court  may  grant  for  good  cause  shown,  said  designee 
shall  file  an  answer  thereto,  and  shall  file  with  the  court  the  record  of  the  proceed¬ 
ings  with  respect  to  such  claim,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  34.  The  second  and  third  sentences  of  section  9  of  the  Bank  Holding 
Company  Act  of  1956  (70  Stat.  138)  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  transmitted  to  the  Board  by  the  clerk  of  the 
court,  and  thereupon  the  Board  shall  file  in  the  court  the  record  made  before  the 
Board,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing 
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of  such  petition  the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or  modify 
the  order  of  the  Board  and  to  require  the  Board  to  take  such  action  with  regard 
to  the  matter  under  review  as  the  court  deems  proper.” 

Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or  modify  any  provision 
of  the  Administrative  Procedure  Act. 

Mr.  Willis.  Last  year  we  held  hearings  on  a  similar  bill,  and  the 
hearings  were  printed.  The  printed  evidence  was  circulated,  and 
since  that  time  we  have  received  comments  on  this  subject  matter. 
Today  we  are  prepared  to  hear  further  evidence  and  such  comments 
as  might  be  offered  as  a  result  of  our  efforts  last  year. 

We  are  happy,  indeed,  to  have  with  us  Judge  Albert  B.  Maris. 

Judge,  we  will  be  delighted  to  hear  from  you. 

TESTIMONY  OF  JUDGE  ALBERT  B.  MARIS,  UNITED  STATES 
CIRCUIT  JUDGE,  PHILADELPHIA,  PA. 

Judge  Marts.  Mr.  Chairman,  my  name  is  Albert  B.  Maris.  I  am 
a  circuit  judge  of  the  third  judicial  circuit  stationed  at  Philadelphia 
and  I  am,  and  since  1944  have  been,  chairman  of  the  Committee  on 
Revision  of  the  Laws  of  the  Judicial  Conference  of  the  United  States. 

In  1953  the  Judicial  Conference  referred  to  its  Committee  on  Re¬ 
vision  of  the  Laws  a  proposal  that  existing  statutes  be  amended  so  as 
to  permit  administrative  agencies  whose  orders  are  to  be  reviewed  by 
a  court  of  appeals  to  send  to  the  court  an  abbreviated  record  where 
the  whole  record  is  not  necessary  and  so  as  to  authorize  the  use  of  the 
original  papers  in  appropriate  cases  in  lieu  of  a  transcript,  the  papers 
to  be  returned  to  the  agency  upon  the  completion  of  the  review  pro¬ 
ceedings. 

The  committee  concluded  that  the  proposal  had  real  merit.  In  a 
great  many  such  cases  much  of  the  record  is  not  relevant  to  the 
questions  actually  raised  on  review  and  to  include  it,  as  the  statutes 
now  require,  involves  a  substantial  waste  of  time  and  money  in 
preparing  the  transcript.  Moreover  it  may  well  be  found  that 
substantial  savings  in  time  and  money  can  be  effected  if  authority  is 
given  to  use  the  original  papers  on  review  instead  of  a  transcript. 

An  examination  of  the  statutes  authorizing  judicial  review  of  orders 
of  administrative  agencies  disclosed  that  many  of  them  now  specifically 
require  a  transcript  of  the  entire  record  before  the  administrative 
agency  to  be  filed  by  the  agency  in  the  court  of  appeals.  The  com¬ 
mittee  thought  that  these  requirements  should  be  eliminated  except 
in  those  instances  where  for  some  other  reason  it  is  necessary  to  file 
the  entire  record. 

The  object  could,  perhaps,  have  been  accomplished  by  a  general 
statute  repealing  all  inconsistent  provisions  of  the  various  acts  provid¬ 
ing  for  judicial  review  of  agency  action.  But  this  would  leave  the 
law  in  confusion  as  to  what  specific  pi’ovisions  had  been  thus  repealed 
by  implication.  We,  therefore,  became  satisfied  that  in  order  to 
deal  comprehensively  with  the  problem  it  would  be  necessary  to 
amend  many  of  the  existing  statutes  providing  for  review  of  agency 
orders  by  the  courts  of  appeals. 

In  addition  it  seemed  advisable  to  add  a  new  section  2112  to  title 
28  of  the  United  States  Code  which  would  confer  rulemaking  power 
in  this  field  upon  the  courts  of  appeals  with  the  approval  of  the  Judi¬ 
cial  Conference.  Such  a  statute  should,  we  believe,  be  modeled  upon 
section  6  of  the  Hobbs  Act  of  December  29,  1950  (5  U.  S.  C.  1036) 
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which  was  enacted  upon  the  recommendation  of  the  Judicial  Confer¬ 
ence,  and  the  statute  should  be  drawn  in  the  light  of  the  uniform  rules 
adopted  under  the  Hobbs  Act  by  nearly  all  of  the  courts  of  appeals 
with  the  approval  of  the  Judicial  Conference. 

h  The  Committee  on  Revision  of  the  Laws  of  the  Judicial  Conference 
accordingly  prepared  a  tentative  draft  of  such  an  amendatory  statute 
and  we  submitted  it  to  all  the  judges  of  the  courts  of  appeals  and  to 
all  the  agencies  involved  for  their  study  and  suggestions. 

We  received  a  large  number  of  constructive  suggestions  which  we 
embodied  in  the  revision  of  the  bill  which  was  introduced  in  the  84th 
Congress  as  H.  R.  6682,  and  which  was  the  subject  of  a  hearing  before 
your  subcommittee  on  May  17,  1956.  Discussions  were  had  with 
many  agency  representatives,  the  bill  has  been  approved  in  principle 
by  the  American  Bar  Association  and  it  has  been  reintroduced,  with 
minor  changes,  in  the  present  Congress  as  H.  R.  6788.  It  incorporates 
the  recommendation  of  the  President’s  Conference  on  Administrative 
Procedure  in  this  field.  It  has,  of  course,  been  approved  by  the  Judi¬ 
cial  Conference  of  the  United  States. 

May  I  briefly  summarize  the  principal  features  of  the  bill: 

It  would  add  to  title  28  of  the  United  States  Code  a  new  section 
2112,  entitled  “Record  on  Review  and  Enforcement  of  Agency 
Orders.”  The  section  included  enforcement  as  well  as  review  pro¬ 
ceedings  in  the  courts  of  appeals. 

Subsection  (a)  of  new  section  2112  gives  the  courts  of  appeals  power 
to  adopt,  with  the  approval  of  the  Judicial  Conference,  rules  pre¬ 
scribing  the  time  and  manner  of  filing  and  the  contents  of  the  record 
in  all  such  proceedings,  uidess  the  applicable  statute  makes  specific 
provision  on  the  subject.  The  general  power  granted  by  section 
2112  (a),  however,  will  render  such  specific  statutory  provisions  un¬ 
necessary  hereafter. 

The  American  Bar  Association  and  the  Secretary  of  Agriculture 
have  recommended  that  the  proposed  statute  be  amended  so  as  to 
require  the  adoption  of  uniform  rides  on  these  subjects  which  shall  be 
applicable  in  all  courts  of  appeals.  The  proposal  is  to  amend  the  bill 
so  that  the  word  “rules”  in  line  8  on  page  2  would  be  expanded  to 
read:  “uniform  rules  applicable  in  all  courts  of  appeals.” 

It  is,  of  course,  for  Congress  to  decide  whether  to  impose  such  a 
requirement.  Certainly  no  one  can  deny  that  substantial  uniformity 
in  this  regard  is  highly  desirable.  On  the  other  hand  there  should, 
I  believe,  be  some  possibility  of  providing  for  special  conditions  in 
particular  circuits  when  those  conditions  do  not  obtain  generally. 
In  this  connection  I  would  call  attention  to  the  fact  that  the  pro¬ 
cedure  which  the  bdl  proposes,  and  which  is  taken  directly  from  the 
Hobbs  Act,  of  requiring  approval  of  such  rules  by  the  Judicial  Con¬ 
ference,  has  worked  well  under  that  act  to  produce  substantial 
uniformity. 

This  result  was  achieved  by  the  Judicial  Conference  by  its  recom¬ 
mending  to  the  courts  of  appeals  the  adoption  of  a  uniform  rule 
prepared  by  a  committee  of  the  Conference.  As  a  result  all  but  one  of 
the  courts  of  appeals  have  now  adopted  that  uniform  rule  with  only 
minor  changes.  It  would  seem  reasonable  to  suppose  that  the  same 
desirable  result  could  be  achieved  in  the  same  way  under  the  proposed 
bill  without  infringing  the  power  of  individual  courts  to  make  special 
provisions  required  by  peculiar  local  conditions. 
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There  is  a  small  textual  amendment  which  I  should  like  to  propose 
to  the  first  sentence  of  subsection  (a)  of  proposed  section  2112.  It 
follows  a  suggestion  made  by  the  Federal  Power  Commission.  It  is 
at  the  end  of  line  12  on  page  2  to  strike  out  the  words  “in  which” 
and  substitute  therefor  the  words  “to  the  extent  that”.  This  will 
make  it  clearer  that  the  rules  to  be  adopted  by  the  courts  of  appeals 
may  cover  the  matters  of  time  of  filing,  manner  of  filing  and  contents 
of  the  record  to  the  full  extent  that  such  matters  or  any  of  them  are 
not  specifically  covered  by  applicable  statutes. 

Subsection  (a)  has  been  expanded  in  accordance  with  suggestions 
made  at  the  hearing  on  May  17,  1956,  to  provide  that  the  rules  of 
court  may  authorize  the  agency  to  file  a  certified  list  of  the  materials 
comprising  the  record  and  retain  the  actual  papers  in  its  physical 
custody  to  be  transmitted  to  the  court  only  when  and  if  required  by 
the  court  in  its  consideration  of  the  case.  This  has  been  a  procedure 
which  has  recently  been  tried  in  some  of  the  courts  and  has  been  found 
quite  feasible  and  saving  of  time  and  money.  To  carry  it  out  fully, 
however,  I  believe  that  two  small  additional  amendments  should  be 
made. 

The  first  amendment  would  be  after  the  words  “of  the  proceeding” 
in  line  20,  page  2,  to  strike  out  the  period  and  insert  in  lieu  thereof 
the  words  “,  and  such  filing  of  such  certified  list  of  the  materials 
comprising  the  record  and  such  subsequent  transmittal  of  any  such 
materials  when  and  as  required  shall  be  deemed  full  compliance  with 
any  provision  of  law  requiring  the  filing  of  the  record  in  the  court.” 

The  second  amendment,  which  I  think  is  needed  in  the  interest  of 
precision,  would  be  in  line  21,  page  2,  to  insert  the  words  “and  trans¬ 
mitted  to”  after  the  words  “or  held  for.” 

At  the  suggestion  of  the  Securities  and  Exchange  Commission  sub¬ 
section  (a)  also  includes  a  provision  that  if  proceedings  have  been 
instituted  in  two  or  more  courts  with  respect  to  the  same  order  the 
agency  shall  file  the  record  in  that  court  which  in  its  judgment  will 
be  most  convenient  to  the  parties  and  the  other  courts  shall  then 
transfer  their  proceedings  to  it.  This  was  intended  to  provide  statu- 
tory  authority  for  the  procedure  developed  by  the  courts  in  this 
situation.  (See  Columbia  Oil  &  Gasoline  Corp.  v.  Securities  cfe  Exch. 
Com.,  3  Cir.  1943,  134  F.  2d  265;  L.  J.  Marquis  &  Co.  v.  Securities  & 
Exch.  Com.,  2  Cir.  1943,  134  F.  2d  335;  L.  J.  Marquis  &  Co.  v.  Securi¬ 
ties  &  Exch.  Com.,  3  Cir.  1943,  134  F.  2d  822.)  It  would  provide  a 
general  rule  applicable  to  all  agency  review  cases  which  may  present 
this  perplexing  problem.  The  use  of  the  phrase  “in  its  judgment” 
was  intended  to  make  clear  that  the  choice  of  forum  in  such  a  case 
is  in  the  discretion  of  the  agency  and  is  not  reviewable  except  for 
clear  abuse  of  discretion. 

The  American  Bar  Association  and  certain  of  the  agencies  have 
objected  to  the  form  of  this  provision,  however.  Their  recommenda¬ 
tion  is  that  the  court  of  appeals  in  which  the  first  proceeding  is  in¬ 
stituted  should  have  exclusive  jurisdiction  of  all  proceedings  involving 
the  same  order,  with  authority  to  transfer  all  the  proceedings  to 
another  court  of  appeals  if  that  woidd  best  serve  the  convenience  of  the 
parties.  I  am  satisfied  that  the  Judicial  Conference  would  not  oppose 
this  alternative  proposal  if  the  subcommittee  thinks  well  of  it.  To 
incorporate  it  in  the  bill  would  call  for  two  amendments. 

The  first  would  be  in  lines  2,  3,  and  4,  page  3,  to  strike  out  the  words 
“in  its  judgment  the  proceedings  may  be  carried  on  with  the  greatest 
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convenience  to  all  the  parties  involved”,  and  insert  in  lieu  thereof  the 
words  “a  proceeding  with  respect  to  such  order  was  first  instituted.” 

The  second  amendment  would  be  to  insert  at  the  end  of  line  6,  page 
3,  the  following  additional  sentence:  'Tor  the  convenience  of  the 
parties  in  the  interest  of  justice  such  court  may  thereafter  transfer 
all  the  proceedings  with  respect  to  such  order  to  any  other  court  of 
appeals.” 

Subsection  (b)  of  proposed  section  2112  provides  for  the  abbrevia¬ 
tion  of  the  record  by  inclusion  only  of  such  material  as  the  rules  of 
court  may  require,  or  as  the  parties,  including  parties  permitted  to 
intervene  by  the  court,  may  stipulate,  or  as  the  court  may  designate 
by  order.  The  stipulation  or  order  may  provide  in  an  appropriate 
case,  such  as  a  petition  for  a  consent  decree  enforcing  a  National 
Labor  Relations  Board  order,  that  no  record  at  all  be  filed. 

May  I  point  out  that  here  is  a  situation  where  a  great  waste  of  time 
and  public  money  can  be  eliminated.  One  of  the  principal  reasons 
why  it  is  important  that  the  various  statutes  providing  for  review  of 
particular  agency  orders  be  amended,  as  the  bill  proposes  to  do,  is  to 
eliminate  the  present  requirement  of  many  of  them  that  the  entire 
record  be  filed  on  review  or  enforcement  in  order  to  give  the  court  of 
appeals  jurisdiction  to  grant  relief.  We  have  in  the  courts  of  appeals 
a  great  many  cases  in  which  the  National  Labor  Relations  Board 
petitions  the  court  to  enter  an  enforcement  decree  which  has  been 
consented  to  by  the  respondent.  The  parties  have  agreed  upon  the 
decree  but  the  Board  must  nonetheless  spend  the  time  and  public 
money  required  to  send  the  court  a  complete  transcript  of  the  record 
before  the  latter  can  enter  the  decree  requested.  There  is  absolutely 
no  useful  purpose  served  by  this.  It  is  a  pure  waste  of  time  and 
money.  Subsection  (b)  of  proposed  section  2112  would  permit  the 
filing  of  the  record  to  be  dispensed  with  in  such  a  case  and  a  decree  to 
be  entered  upon  the  petition  and  consenting  answer  or  stipulation. 

The  various  provisions  of  subsection  (b)  to  which  I  have  referred 
will  enable  the  parties  to  abbreviate  the  record  by  eliminating  all 
material  not  relevant  to  the  questions  actually  raised  on  review,  with 
consequent  saving  of  time  and  expense.  Provision  is  made  that  addi¬ 
tional  portions  of  the  record  may  be  ordered  by  the  court  to  be  filed  if 
found  to  be  needed.  In  this  connection  the  Secretary  of  Agriculture 
has  quite  properly  suggested  that  the  test  as  to  whether  additional 
portions  of  the  record  should  be  ordered  filed  should  be  that  it  is 
proper  for  the  court  to  consider  them  and  not  that  it  must  be  shown  to 
be  necessary  for  the  court  to  do  so.  I  think  the  point  is  well  taken  and 
accordingly  propose  that  in  line  11  on  page  4  the  word  “necessary”  be 
stricken  out  and  “proper”  substituted  for  it. 

If  the  correctness  of  a  finding  of  fact  is  in  issue  subsection  (b) 
requires  all  the  evidence  to  be  included  in  the  record  except  such  as 
the  parties  by  stipulation  agree  to  omit  as  wholly  immaterial  to  the 
questioned  finding.  This  will  enable  the  court  to  perform  its  duty 
in  such  a  case  under  section  10  (e)  of  the  Administrative  Procedure 
Act  to  “review  the  whole  record  or  such  portions  thereof  as  may  be 
cited  by  any  party.” 

Certain  of  the  agencies  represented  to  our  committee  that  in  some 
cases  it  would  be  much  more  costly  of  time  and  money  and  seriously 
delay  the  proceedings  to  attempt  to  abbreviate  the  record  than  to 
send  it  all  to  the  court  of  appeals  and  they  accordingly  opposed  any 
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compulsory  provision  for  abbreviation  by  rule  or  order  without  their 
consent.  We  believe  that  there  is  merit  in  this  point  and  subsection 
(b)  as  originally  drawn  accordingly  included  a  proviso  giving  the 
agencies  the  right,  at  their  option,  to  file  the  entire  record  in  those 
courts  which,  in  view  of  their  use  of  the  appendix  or  modified  printed 
record  system,  do  not  require  the  entire  record  to  be  printed. 

Following  the  original  drafting  of  the  bill  it  has  developed  that  as 
the  result  of  recent  rule  changes  no  court  of  appeals  now  requires  the 
entire  record  to  be  printed.  This  limitation  upon  the  scope  of  this 
particular  provision  may,  therefore,  properly  be  deleted,  and  the 
provision  made  universal,  as  the  American  Bar  Association  and  the 
agencies  have  suggested.  In  addition  the  bar  association  has  sug¬ 
gested  that  the  petitioner  for  review  and  the  respondent  in  enforce¬ 
ment  proceedings  should  also  have  the  option  to  require  the  entire 
proceedings  to  constitute  the  record  on  review  or  enforcement.  I 
am  in  full  accord  with  this  suggestion  which  is  obviously  fair. 

Both  changes  can  be  accomplished  by  striking  out  in  lines  15,  16, 
and  17  on  page  4  the  words:  “If  the  rules  of  the  court  of  appeals  in 
which  a  proceeding  is  pending  do  not  require  the  printing  of  the  entire 
record  in  that  court  the”  and  inserting  in  lieu  thereof  the  word  “The”, 
and  by  inserting  immediately  before  the  word  “file”  in  line  19,  page 
4,  the  words  “and  if  so  requested  by  the  petitioner  for  review  or 
respondent  in  enforcement  shall,”. 

Subsection  (c)  authorizes  the  transmittal  of  the  original  papers,  in¬ 
stead  of  certified  copies,  as  the  record  in  review  and  enforcement 
proceedings.  As  originally  drawn  this  was  to  be  compulsory  if  the 
rules  or  orders  of  the  court  so  provided  and  optional  with  the  agencies 
in  the  absence  of  rules  or  orders.  A  number  of  the  agencies  pointed 
out  to  our  committee  that  their  records  were  public  records  which 
were  required  to  be  kept  in  their  offices  open  to  public  inspection; 
also  that  in  many  cases  an  agency  must  retain  the  original  papers  in 
a  proceeding  before  it  for  use  in  connection  with  another  related  case 
not  on  review.  The  agencies  strongly  urged  that  the  compulsory 
feature  of  the  original  papers  provision  be  eliminated.  Our  committee 
acquiesced  and  eliminated  this  feature  from  the  bill  which  now  author¬ 
izes  the  transmittal  of  the  original  papers  as  the  record  solely  at  the 
option  of  the  agency.  The  bill  provides,  however,  that  this  may 
apply  to  a  part  of  the  record  also,  so  that  the  agency  may  transmit 
some  original  papers  and  certified  copies  of  others. 

The  bill  requires  the  return  of  any  original  papers  at  the  conclusion 
of  the  case  and  this  has  now  been  broadened  to  permit  the  return 
also  of  certified  copies  which  were  included  in  the  record.  Certain 
agencies  informed  our  committee  that  they  could  make  use  of  such 
copies  if  returned  and  their  return  will  relieve  a  serious  storage 
problem  in  the  offices  of  the  clerks  of  the  courts  of  appeals. 

1  he  bill  is  not  intended  to  apply  to  the  review  of  decisions  of  the 
Tax  Court,  which  is  not  an  administrative  agency,  or  to  the  review 
of  such  agency  orders  as  are  by  law  reviewable  by  the  district  courts, 
such  as  exclusion  and  deportation  orders.  Deputy  Attorney  General 
Rogers  has  suggested  that  this  be  made  explicit  in  proposed  section 
2112.  I  think  this  is  an  excellent  suggestion.  To  carry  it  out  I 
suggest  that  the  bill  be  .*  mended  on  page  5,  line  13,  b}r  striking  out 
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the  quotation  marks  at  the  end  of  the  line  and  inserting  the  following 
additional  paragraph: 

(d)  The  provisions  of  this  section  are  not  applicable  to  proceedings  to  review- 
decisions  of  the  Tax  Court  of  the  United  States  or  to  proceedings  to  review  or 
enforce  those  orders  of  administrative  agencies,  boards,  commissions,  or  officers 
which  are  by  law  reviewable  or  enforceable  by  the  district  courts. 

As  I  have  stated,  an  examination  of  the  statutes  providing  for  the 
enforcement  or  review  of  particular  agency  orders  indicated  that  most 
of  them  would  require  amendment  to  bring  them  into  harmony  with 
the  provisions  of  proposed  section  2112.  Many  of  the  statutes 
require  the  entire  record  before  the  agency  to  be  filed.  Some  of  them 
also  provide  that  the  court  gets  jurisdiction  upon  the  filing  of  the 
petition  for  review.  Many  others  provide,  however,  that  jurisdiction 
is  not  acquired  until  the  filing  of  the  transcript  of  the  record. 

We  believe  that  the  latter  provision  is  illogical  and  unwise,  illogical 
since  it  places  it  within  the  power  of  the  agency  to  delay  the  acquisi¬ 
tion  of  full  jurisdiction  by  the  court,  and  unwise  since  it  raises  a 
serious  question  as  to  the  extent  of  the  court’s  power  to  make  orders 
relating  to  the  filing  of  the  record  or  other  preliminary  orders  between 
the  time  of  filing  the  petition  for  review  and  the  time  the  record  is 
actually  filed. 

The  bill  accordingly  follows  the  pattern  of  the  latest  congressional 
enactment  on  the  subject,  the  Hobbs  Act  of  December  29,  1950, 
relating  to  the  review  of  orders  of  the  Federal  Communications 
Commission  and  certain  other  agencies,  by  proposing  to  amend  the 
various  statutes  to  provide  in  all  cases  that  the  reviewing  court  shall 
acquire  jurisdiction  upon  the  filing  of  the  petition  for  review.  In  the 
case  of  the  Federal  Trade  Commission  Act,  the  Clayton  Act,  the 
Packers  and  Stockyards  Act,  the  National  Labor  Relations  Act,  the 
Federal  Power  Act,  and  the  Natural  Gas  Act  the  existing  law  provides 
that  the  agency  may  modify  or  set  aside  its  order  after  a  petition  for 
review  has  been  filed  and  up  to  the  time  of  filing  of  the  record.  The 
Judicial  Conference  agrees  with  the  agencies  that  this  power  should 
be  retained.  The  bill,  therefore,  proposes  to  amend  these  statutes 
so  that,  although  jurisdiction  shall  be  acquired  by  the  court  upon 
the  filing  of  a  petition  for  review,  the  jurisdiction  shall  not  become 
exclusive  until  the  filing  of  the  record. 

Certain  perfecting  amendments  of  the  various  statutes  providing 
for  the  review  or  enforcement  of  orders  of  particular  agencies  have  been 
included  in  sections  3  to  34  of  the  bill.  Thus  it  is  provided  that  the 
clerk  of  the  court  shall  transmit  a  copy  of  a  petition  for  review  to  the 
agency  concerned.  This  removes  a  present  ambiguity  on  this  point. 
Also  “record”  is  substituted  for  “transcript”  and  in  each  case  the 
record  is  required  to  be  filed  “as  provided  in  section  2112  of  title  28, 
United  States  Code”,  thus  bringing  into  play  all  the  provisions  of 
that  proposed  section  and  rendering  it  unnecessary  to  repeat  in  each 
statute  providing  for  judicial  review  the  detailed  provisions  relating 
to  the  record  which  now  appear  in  some  of  them.  Since  many  of 
these  existing  provisions  are  inconsistent  with  the  plan  of  section  2112 
they  are  proposed  to  be  eliminated  by  the  amendatory  sections  of 
the  bill. 

At  the  hearing  on  May  17,  1956  I  submitted  a  draft  of  H.  R.  6682 
in  which  the  changes  in  existing  law  were  indicated  hi  accordance 
with  the  Ramseyer  rule.  H.  R.  6788  is  identical  with  H.  R.  6682 
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except  for  (1)  the  addition  in  lines  14  to  21  on  page  2  of  the  language 
with  respect  to  filing  a  certified  list  of  the  materials  comprising  the 
record  and  holding  the  actual  papers  subject  to  call,  (2)  an  amendment 
to  section  22  to  insert  the  words  “of  the  industry  committee”  in  line 
25,  page  20,  and  line  1,  page  21,  to  conform  to  the  amendment  made 
by  section  5  (f)  of  the  act  of  August  12,  1955  (69  Stat.  712),  and  (3)  to 
renumber  section  33  as  35  and  to  add  new  sections  33  and  34  amending 
in  accordance  with  the  plan  of  the  bill  section  207  (b)  of  the  Inter¬ 
national  Claims  Settlement  Act  of  1949  as  added  by  the  act  of  August 
9,  1955  (69  Stat.  564),  and  section  9  of  the  Bank  Holding  Company 
Act  of  1956  (70  Stat.  138),  both  of  which  were  enacted  after  the  orig¬ 
inal  drafting  of  the  bill. 

The  agencies,  boards,  commissions  or  officers  whose  orders  are  re- 
viewable  under  the  statutes  proposed  to  be  amended  by  sections  3  to 
34  of  the  bill  are  the  following: 

§  3.  Federal  Trade  Commission 

§  4.  Interstate  Commerce  Commission,  Federal  Communications  Commission, 
Civil  Aeronautics  Board,  Board  of  Governors  of  the  Federal  Reserve 
System 

§  5.  Postmaster  General 

§  6.  Secretary  of  Agriculture 

§  7.  Contract  Market  Commission,  Secretary  of  Agriculture 

§  8.  Secretary  of  the  Treasury 

§  9.  Securities  and  Exchange  Commission 
§  10.  Securities  and  Exchange  Commission 
§  11.  Foreign  Trade  Zone  Board 
§  12.  Federal  Communications  Commission 
§  13.  National  Labor  Relations  Board 
§  14.  Secretary  of  the  Treasury 
§  15.  Securities  and  Exchange  Commission 
§  16.  Federal  Power  Commission 

§  17.  Federal  Maritime  Board,  Secretary  of  Commerce 
§  18.  Civil  Aeronautics  Board 
§  19.  Federal  Power  Commission 

§  20.  Secretary  of  Health,  Education,  and  Welfare,  Secretary  of  Agriculture 

§  21.  Secretary  of  Health,  Education,  and  Welfare 

§  22.  Secretary  of  Labor 

§  23.  Railroad  Retirement  Board 

§  24.  Secretary  of  Agriculture 

§  25.  Securities  and  Exchange  Commission 

§  26.  Securities  and  Exchange  Commission 

§  27.  Public  Health  Service 

§  28.  Secretary  of  Agriculture 

§  29.  Subversive  Activities  Control  Board 

§  30.  Detention  Review  Board 

§  31.  Federal  Communications  Commission,  Secretary  of  Agriculture,  Federal 
Maritime  Board,  Maritime  Administration,  Atomic  Energy  Commission 
§  32.  Federal  Coal  Mine  Safety  Review  Board 
§  33.  Attorney  General  (Executive  Order  10644) 

§  34.  Board  of  Governors  of  the  Federal  Reserve  System 

A  number  of  these  agencies  have  made  suggestions  for  clarifying 
amendments  to  the  sections  with  which  they  are  respectively  con¬ 
cerned.  Many  of  these  suggestions  involve  distinct  improvements  to 
the  bill.  'The  reasons  for  these  amendments  are  explained  in  support¬ 
ing  memoranda  which  the  agencies  have  filed  with  your  committee 
and  I  need,  therefore,  not  discuss  those  reasons  here  but  will  simply 
submit  the  text  of  those  amendments  proposed  by  the  agencies  which 
I  am  satisfied  should  be  added  to  the  bill. 

Amendment  to  section  3  proposed  by  the  Federal  Trade  Commission: 

On  page  6,  line  10,  insert  after  “therein”  the  words,  “concurrently 
with  the  Commission  until  the  filing  of  the  record,”. 
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Amendment  to  section  4  proposed  by  the  Federal  Trade  Com¬ 
mission  : 

On  page  7,  line  21,  insert  after  “therein,”  the  words  “concurrently 
with  the  Commission  or  Board  until  the  filing  of  the  record,”. 

These  two  amendments,  while  not  in  the  exact  terms  proposed  by 
the  Commission,  carry  out  its  suggestion  to  remove  any  possible 
ambiguity  as  to  the  right  of  the  Commission  to  modify  or  revoke  an 
order  under  review  prior  to  the  filing  of  the  record.  At  the  same 
time  the  amendments  do  not  interfere  with  the  basic  scheme  of  the 
bill  to  make  clear  in  all  cases  that  jurisdiction  attaches  in  the  court 
of  appeals  for  the  purpose  of  making  interlocutory  and  procedural 
orders  from  the  filing  of  the  petition  for  review. 

Amendments  to  section  6  proposed  by  the  Secretary  of  Agriculture: 

On  page  9,  line  1G,  strike  out  “(b)  and  (c)”  and  insert  “(b),  (c), 
and  (d)”,  and  on  page  10,  line  8,  strike  out  the  quotation  marks  at 
the  end  of  the  line  and  insert  the  following  additional  paragraph: 

(d)  The  evidence  so  taken  or  admitted,  and  filed  as  aforesaid  as  a  part  of  the- 
record,  shall  be  considered  by  the  court  as  the  evidence  in  the  case.  The  pro¬ 
ceedings  in  such  cases  in  the  court  of  appeals  shall  be  made  a  preferred  cause 
and  shall  be  expedited  in  every  way. 

Amendments  to  section  7  proposed  by  the  Secretary  of  Agriculture: 

On  page  10,  line  20,  strike  out  “third  sentence”  and  insert  “third 
and  fourth  sentences”,  in  line  21  strike  out  “is”  and  insert  “are”, 
and  on  page  11,  line  3,  insert  the  following  additional  sentence  at  the 
end  of  the  line  within  the  quotation  marks. 

The  testimony  and  evidence  taken  or  submitted  before  the  said  Commission, 
duly  filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the  court  as 
the  evidence  in  the  case. 

Amendment  to  section  16  proposed  by  the  Federal  Power  Com¬ 
mission: 

On  page  17,  line  6,  strike  out  the  period  after  “it”  and  insert  “under 
the  provisions  of  this  Act.” 

Amendments  to  section  17  proposed  by  the  Federal  Maritime 
Board: 

On  page  17,  lines  22,  23,  and  24,  strike  out  “Board”  in  each  line 
and  insert  “Commission”.  This  amendment  is  needed  in  order  to 
bring  into  play  the  definition  of  “Commission”  as  comprehending 
both  the  Federal  Maritime  Board  and  the  Secretary  of  Commerce 
which  is  set  out  in  section  905  (e)  of  the  Merchant  Marine  Act,  1936, 
as  amended. 

Amendment  to  section  19  proposed  by  the  Federal  Power  Com¬ 
mission  : 

On  page  18,  line  22,  strike  out  the  period  after  “it”  and  insert 
“under  the  provisions  of  this  Act.” 

Amendments  to  section  21  proposed  by  the  Secretary  of  Health, 
Education,  and  Welfare: 

On  page  20,  line  13,  strike  out  “The  third  sentence”  and  insert 
“(a)  The  second  and  third  sentences”;  in  line  15  strike  out  “is”  and 
insert  “are”;  in  line  16,  immediately  before  “The  Secretary”,  insert 
in  the  quotation  “A  copy  of  the  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Secretary  or  other  officer 
designated  by  him  for  that  purpose.”;  and  between  lines  19  and  20* 
insert  the  following  additional  paragraph: 
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(b)  The  first  sentence  of  paragraph  (3)  of  subsection  (f)  of  section  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as  amended,  is  amended 
to  read  as  follows:  “Upon  the  filing  of  the  petition  referred  to  in  paragraph  (1)  of 
this  subsection,  the  court  shall  have  jurisdiction  to  affirm  the  order,  or  to  set  it 
aside  in  whole  or  in  part,  temporarily  or  permanently.” 

Amendments  to  section  24  proposed  by  the  Secretary  of  Agriculture: 

On  page  22,  line  13,  strike  out  “second  and  third”  and  insert  “second, 
third  and  fourth”;  and  on  page  23,  line  4,  strike  out  the  quotation 
marks  and  insert  the  following  additional  paragraph: 

The  evidence  so  taken  or  admitted  and  filed  as  aforesaid  as  a  part  of  the  record, 
shall  be  considered  by  the  court  as  the  evidence  in  the  case.  The  proceedings  in 
such  cases  in  the  court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be 
expedited  in  every  way. 

Amendments  to  section  27  proposed  by  the  Secretary  of  Health, 
Education,  and  Welfare:  On  page  24,  line  18,  strike  out  “The  third 
sentence  of  paragraph”  and  insert  “Paragraph”;  and  in  line  21, 
immediately  before  “The  Surgeon”,  insert  within  the  quotation  the 
following: 

(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  application  under  section 
625  or  section  654,  the  State  agency  through  which  the  application  was  submitted, 
or  if  any  State  is  dissatisfied  with  the  Surgeon  General’s  action  under  subsection 
(a)  of  this  section,  such  State  may  appeal  to  the  United  States  court  of  appeals 
for  the  circuit  in  which  such  State  is  located  by  filing  with  such  court  a  notice  of 
appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the  filing  of  such  notice. 
A  copy  of  the  notice  of  appeal  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Surgeon  General,  or  any  officer  designated  by  him  for  that  purpose. 

Amendments  to  section  32  proposed  by  the  Federal  Coal  Mine 
Safety  Board  of  Review  and  the  Secretary  of  Health,  Education,  and 
Welfare:  The  Federal  Coal  Aline  Safety  Board  of  Review  properly 
suggests  that  the  present  section  32  should  be  stricken  out  since  the 
procedure  upon  review  of  the  orders  of  that  Board  is  not  analogous 
to  the  other  review  proceedings  covered  by  the  bill.  This  seems  clear 
upon  consideration  of  the  fact  that  these  proceedings  are  purely  ad¬ 
versary  proceedings  between  parties  before  the  Board  and  that  the 
Board  is  not  a  party  to  the  review  proceeding.  The  Secretary  of 
Health,  Education,  and  Welfare,  however,  suggests  that  an  additional 
section  should  be  added  to  the  bill  to  amplify  section  207  (b)  of  the 
act  of  September  23,  1950,  and  that  it  may  properly  be  inserted  as  a 
new  section  32.  Accordingly  section  32  would  be  amended  so  as  to 
read  as  follows: 

Sec.  32.  Subsection  (b)  of  section  201  of  the  Act  of  September  23,  1950,  as 
amended  (64  Stat.  974),  is  amended  by  adding  at  the  end  of  that  subsection  3 
additional  sentences  reading  as  follows:  “The  local  educational  agency  affected 
may  file  with  the  court  a  petition  to  review  such  action.  A  copy  of  the  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commissioner,  or 
any  officer  designated  by  him  for  that  purpose.  Upon  the  filing  of  the  petition 
the  court  shall  have  jurisdiction  to  affirm  or  set  aside  the  action  of  the  Commis¬ 
sioner  in  whole  or  in  part.” 

Finally,  I  should  like  to  call  attention  to  a  few  typographical  errors 
in  the  bill  which  ought  to  be  corrected  by  amendment. 

On  page  14,  in  line  21,  and  again  in  line  23,  “members”  should  be 
“member”. 

On  page  17,  line  5,  “find”  should  be  “finding”. 

On  page  19,  line  19,  “the  court”  should  be  inserted  at  the  beginning 
of  the  line  before  “the  record  of  the  proceedings”. 

On  page  20,  line  4,  the  figure  “1”  should  be  stricken  out  between 
the  parentheses  and  the  letter  “1”  should  be  inserted  in  lieu  thereof. 
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On  page  22,  line  12,  “a”  should  be  stricken  out  immediately  before 
“part”. 

On  page  26,  line  23,  a  period  should  be  inserted  immediately  after 
“Code”. 

Mr.  Willis.  We  will  recess  for  several  minutes  while  we  answer  the 
rollcall. 

(Short  recess  taken.) 

Mr.  Willis.  The  subcommittee  will  come  to  order. 

Judge  Maris.  Mr.  Chairman,  may  I  complete  in  a  very  few 
moments  the  statement  I  was  making. 

I  should  like  to  call  attention  to  pages  20  to  24  of  my  statement,  to  a 
number  of  amendments  which  the  various  agencies  have  proposed  and 
which  our  committee  thinks  are  appropriate  to  be  made  to  the  bill. 
They  arc  mostly  perfecting  amendments.  They  are  set  out  there  and 
need  not  be  discussed,  except  perhaps  one. 

The  Federal  Coal  Mine  Safety  Board  of  Review  is  concerned  with 
amendments  made  by  section  32  of  the  bill  to  their  act.  They  point 
out  that  they  are  not  the  same  kind  of  agency  as  the  other  agencies 
referred  to  here,  that  they  are  really  an  adjudicating  agency.  Their 
counsel  is  here  and  perhaps  can  state  it  a  little  better  than  I.  They 
have  an  officer  of  the  Government  as  one  party  and  an  individual  in 
the  mining  industry  is  the  other  party  and  they  adjudicate  between 
those  parties,  the  losing  party  having  the  right  to  take  an  appeal  to 
the  court  of  appeals,  to  which  appeal  the  agencj7,  this  Board,  is  not  a 
party.  Therefore,  they  are  more  like  the  Tax  Court  than  these  other 
agencies,  all  of  which  are  themselves  parties  on  review.  They  suggest 
therefore  that  they  be  eliminated,  and  we  think  it  proper  that  they 
should  be  eliminated  and  that  section  32  as  it  now  stands  should  be 
stricken  from  the  bill. 

But  in  my  proposed  amendments  I  have  suggested  that  a  new 
section  32  take  its  place  related - 

Mr.  Willis.  On  what  page  of  your  statement  is  that? 

Judge  Maris.  The  top  of  page  24,  Mr.  Chairman — a  new  section  32 
proposed  by  the  Secretary  of  Health,  Education,  and  Welfare,  to 
make  some  rather  small  perfecting  amendments  in  one  of  his  acts  in 
this  field  be  substituted,  which  then  will  not  change  the  section 
numbering  of  the  bill. 

Then  finally  I  have  indicated  on  the  last  two  pages  some  typo¬ 
graphical  errors  which  have  been  discovered  in  the  bill  which  should 
be  corrected. 

The  counsel  for  the  Securities  and  Exchange  Commission,  who  is 
present,  has  suggested  by  a  memorandum  which  has  been  just  very 
recently  filed  with  your  committee,  that  the  four  sections  of  the  bill 
which  relate  to  their  agency  should  be  each  amended  so  as  to  make  it 
clear  that  the  agenc3r  has  jurisdiction  concurrent  with  the  court  of 
appeals  to  modify,  amend,  or  revoke  an  order  between  the  time  the 
petition  for  review  is  filed  and  the  time  the  record  is  filed.  That  is  a 
provision  which  is  in  force  with  respect  to  a  great  many  other  agencies. 
It  certainly  is  a  proper  provision,  and  it  can  be  very  readily  accom¬ 
plished  in  each  of  these  sections  b}^  striking  out  the  words  “exclusive 
jurisdiction”  and  inserting  in  lieu  thereof  the  words  “jurisdiction, 
which,  upon  the  filing  of  the  record  shall  be  exclusive.” 

Mr.  Curtis.  With  which  of  the  four  sections  are  you  dealing? 

Judge  Maris.  The  4  sections  are  sections  10,  15,  25,  and  26.  It  is 
the  same  amendment  in  each  section.  The  language  of  each  one  is 
exactly  the  same. 
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Thank  you,  Mr.  Chairman. 

Mr.  Willis.  -Fudge,  as  I  understand,  the  bill  in  its  present  form  has 
the  support  of  the  Judicial  Conference. 

Judge  Maris.  That  is  correct. 

Mr.  Willis.  What  about  the  variations  and  amendments  which 
you  have  addressed  yourself  to  today?  May  we  assume  that  that  has 
their  approval,  too? 

Judge  Maris.  Imu  may  assume  that  those  have  their  approval. 
They  are  perfecting  amendments,  Mr.  Chairman.  The  principal  one, 
I  should  say,  is  the  amendment  in  the  case  where  a  petition  for  review 
has  been  filed  in  the  two  different  courts  of  appeals  by  different 
parties  concerned  with  the  same  order.  The  bill  provides  that  the 
agency  shall  decide  which  court  shall  have  jurisdiction  and  file  the 
record  in  that  court.  The  proposed  amendment  is  that  the  first 
court  in  which  a  petition  is  filed  shall  have  jurisdiction  of  all  of  those 
petitions  but  with  the  right  to  transfer  to  some  other  court  under 
the  doctrine  of  forum  non  conveniens.  That  is  a  provision  which  I 
am  certain  the  Judicial  Conference  would  approve.  There  was  dis¬ 
cussion  of  that  matter  in  the  Judicial  Conference.  In  fact,  the  mem¬ 
bers  of  the  Conference  said  they  would  have  preferred  that  but  they 
thought  that  was  not  what  would  be  desired,  but  it  appears  now  that 
the  agencies  themselves  think  that  would  be  a  better  provision.  A 
number  of  them  have  suggested  it.  So  I  am  sure  that  is  all  right,  and 
I  believe  the  other  provisions  are  unquestionably  satisfactory  to  the 
Judicial  Conference.  I  am  prepared  so  to  state. 

Mr.  Willis.  I  understand  from  our  counsel  that  the  statements  we 
received  from  several  agencies  since  last  year’s  hearings  were  sub¬ 
mitted  to  you  and  that  you  studied  them  before  you  appeared  today 
here.  Is  that  correct? 

Judge  Maris.  That  is  correct.  The  suggested  amendments  which 
are  in  the  latter  part  of  my  statement  are  the  result  of  that  study, 
Mr.  Chairman,  and  are  amendments  which  agencies  have  suggested 
by  way  of  perfecting  the  bill,  which  we  are  satisfied  are  proper  amend¬ 
ments  and  should  be  made.  They  come  out  of  those  memoranda 
which  have  been  submitted  to  you  and  which  you  were  good  enough 
to  let  me  look  at. 

Mr.  Willis.  I  address  you  as  Judge  now.  I  think  we  can  take  your 
judgment  that  the  statement  you  have  made  on  the  whole  reflects 
the  best  views  of  yourself  anil  the  agencies  alike.  Would  you  go 
that  far? 

Judge  Maris.  I  think  so,  yes.  There  were  very  few  suggestions 
made  by  any  agency  that  we  did  not  adopt.  There  were  some  that  we 
thought  were  not  needed  or  were  slightly  out  of  line  or  beyond  the 
scope  of  the  bill,  but  by  and  large  the  suggestions  made  bj"  the  agencies 
have  been  incorporated  in  the  material  which  I  am  submitting  to  you, 
Mr.  Chairman,  except  for  the  one  from  the  SEC  which  I  just  heard  of 
today  and  I  am  suggesting  that  orally. 

Mr.  Willis.  I  see  there  are  some  agency  representatives  here  today. 
We  have  matters  to  take  up,  both  executive  and  otherwise;  I  take  it 
that  the  other  witnesses  are  local  witnesses  from  Washington.  Is 
that  correct? 

Judge  Maris.  There  is  a  representative  of  the  American  Bar 
Association  here  also,  Mr.  Chairman. 

Mr.  Willis.  Is  he  a  local  resident? 
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Judge  Maris.  Yes,  that  is  correct. 

Mr.  Willis.  I  want  to  meet  your  convenience  now.  Would  you 
people  necessarily  want  to  amplify  the  statements  which  have  been 
presented  or  would  you  be  satisfied  if  they  were  accepted?  Other¬ 
wise  we  would  have  to  hear  you  later.  I  certainly  want  to  give  you  a 
hearing  if  you  want  to  go  beyond  the  statements  that  you  have 
presented. 

STATEMENT  OF  THOMAS  G.  MEEKER,  GENERAL  COUNSEL,  SE¬ 
CURITIES  AND  EXCHANGE  COMMISSION 

Mr.  Meeker.  Mr.  Chairman,  for  the  SEC  all  I  would  say  is  that 
the  changes  that  Judge  Maris  has  testified  to  here  orally  would  more 
than  meet  the  comments  which  the  Commission  has  filed  with  the 
committee  and  I  would  see  no  purpose,  unless  the  committee  has 
questions  to  ask  of  me,  of  my  testifying.  I  would  just  request  that 
our  comments  be  made  a  part  of  the  record. 

Mr.  Willis.  Thank  you  very  much. 

(The  SEC  memorandum  follows:) 

Memorandum  of  Securities  and  Exchange  Commission  on  H.  R.  6788,  85th 

Congress,  1st  Session,  a  Bill  To  Authorize  the  Abbreviation  of  the 

Record  on  the  Review  or  Enforcement  of  Orders  of  Administrative 

Agencies  by  the  Courts  of  Appeals,  Etc. 

This  Commission  would  be  affected  by  sections  2,  9,  10,  15,  25,  26,  and  33  of 
H.  R.  6788  and  these  comments  are  limited  to  those  sections. 

We  are  in  accord  with  the  general  objectives  of  the  bill.  We  believe,  however, 
that  the  bill  should  be  amended  so  that  the  exclusive  jurisdiction  of  a  court  of 
appeals  will  not  attach  to  a  particular  proceeding  until  the  filing  of  the  record 
with  the  court  by  the  Commission.  In  this  respect  the  bill  would  not  affect 
proceedings  for  review  of  actions  of  this  Commission  under  the  Securities  Act  of 
1933,  where  the  time  the  exclusive  jurisdiction  of  the  reviewing  court  attaches  is 
not  specified.  It  would  affect  review  of  Commission  actions  under  the  other  laws 
the  Commission  administers.  The  Securities  Exchange  Act  of  1934,  the  Public 
Utility  Holding  Company  Act  of  1935,  the  Investment  Company  Act  of  1940  and 
the  Investment  Advisers  Act  of  1940  presently  provide  that  the  Court  of  Appeals 
with  whom  a  petition  for  review  is  filed  shall  have  exclusive  jurisdiction  upon  the 
filing  of  the  transcript  of  the  record  by  the  Commission.  This  generally  occurs 
some  days  after  the  filing  of  the  petition.  Sections  10,  15,  25,  and  26  of  the  bill 
would  amend  the  court  review  provisions  of  those  statutes  to  provide  that  upon 
the  filing  of  a  petition  for  review  the  court  of  appeals  would  have  exclusive  juris¬ 
diction  to  affirm,  modify  or  set  aside  the  Commission’s  order  in  whole  or  in  part. 
We  believe  that  the  word  “record”  should  be  substituted  for  the  word  “petition” 
in  the  last  sentence  of  the  proposed  amendment  contained  in  each  of  those 
sections,  so  that  there  would  be  no  acceleration  of  the  date  of  the  exclusive 
jurisidiction  of  the  court  of  appeals. 

We  are  aware  of  no  advantage  to  be  gained  by  conferring  exclusive  jurisdiction 
on  the  court  of  appeals  before  the  record  is  filed  in  that  court,  and  we  believe  that 
in  some  instances  this  (1)  might  have  the  effect  of  depriving  a  party  of  the  right 
to  a  rehearing  before  the  Commission;  (2)  might  be  construed  to  deny  the  Com¬ 
mission  the  power  to  stay  its  own  orders  after  the  filing  of  a  petition  for  review; 
and  (3)  may  be  inconsistent  with  the  provisions  of  section  2  of  the  bill,  which  would 
authorize  the  Commission  where  a  petition  has  been  filed  in  more  than  one  court 
of  appeals  to  file  the  record  in  that  court  where  the  Commission  believes  the  pro¬ 
ceedings  might  be  carried  on  with  the  greatest  convenience  to  all  the  parties. 
These  possibilities  arise  from  the  fact  that  the  proceedings  before  the  Commission 
often  involve  various  persons  entitled  to  seek  review. 

(1)  Rule  XII  (e)  of  the  Commission’s  Rules  of  Practice  (17  C.  F.  R.  sec.  201.12 
(e)),  permits  the  filing  of  a  petition  for  rehearing  within  5  days  after  entry  of  the 
order  complained  of.  Under  the  bill  in  its  present  form  if  one  of  the  parties  to 
the  proceeding  should  file  a  petition  for  review  before  another  party  files  a  peti¬ 
tion  for  rehearing,  the  Commission  may  lack  jurisdiction  to  entertain  the  petition 
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for  rehearing  for  the  reason  that  exclusive  jurisdiction  to  modify  or  set  aside  the 
Commission’s  order  in  whole  or  in  part  would  be  vested  in  the  court  of  appeals. 
This  would  deprive  the  Commission  of  the  power  to  modify  its  order  in  light  of 
objections  or  changed  circumstances  called  to  its  attention'  by  a  petition  for  re¬ 
hearing  or  otherwise.  Modification  of  an  order,  of  course,  may  sometimes  elimi¬ 
nate  the  basis  for  further  litigation.  Moreover,  since  proceedings  before  the  Com¬ 
mission  frequently  involve  more  than  one  issue,  the  Commission  may  be  deprived 
of  power  to  modify  its  own  order  with  respect  to  an  issue  which  is  not  involved 
in  the  petition  for  review. 

(2)  Applications  to  the  Commission  for  stays  pending  appellate  court  review 
are  frequently  made  after  the  issuance  of  Commission  orders.  The  Commission’s 
familiarity  with  the  case  at  this  stage  gives  it  a  peculiar  advantage  in  passing 
upou  such  applications.  Where  such  applications  are  presented  to  an  appellate 
court,  the  court  generally  has  the  benefit  of  the  Commission’s  prior  determination 
on  the  question  of  a  stay.  This  may  no  longer  be  true  if  the  proposed  amendment 
is  construed  to  deprive  the  Commission  of  jurisdiction  in  the  matter  once  a  peti¬ 
tion  for  review  has  been  filed. 

(3)  The  Federal  securities  statutes  commonly  permit  court  review  proceedings 
to  be  instituted  in  either  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  or  in  the  court  of  appeals  for  the  circuit  in  which  the  allegedly  aggrieved 
person  resides  or  has  his  principal  place  of  business.  See,  e.  g.,  section  24  (a) 
of  the  Public  Utility  Holding  Company  Act  of  1935  (15  U.  S.  C.,  sec.  79x(a)). 
The  proposed  change  may  create  a  problem  of  construction  with  regard  to  the 
respective  jurisdictions  of  the  various  courts  of  appeals  where  several  petitions 
for  review  of  a  single  Commission  order  are  filed  by  various  parties  in  different 
courts.  Section  2  of  the  bill  would  amend  title  28  of  the  United  States  Code  by 
adding  section  2112  (a),  which  would  authorize  the  Commission  to  file  the  record 
in  that  court  where  the  proceedings  could  be  carried  on  with  the  greatest  conveni¬ 
ence  to  all  the  parties  and  would  require  the  other  courts  to  t  ransfer  the  proceedings 
therein  to  the  particular  court  in  which  the  record  was  filed.  This  appears  in¬ 
consistent  with  the  language  of  the  bill  which  would  give  the  first  court  “exclusive 
jurisdiction”  on  the  filing  of  the  petition. 

STATEMENT  OF  WILLARD  W.  GATCHELL,  GENERAL  COUNSEL, 
FEDERAL  POWER  COMMISSION 

Mr.  Gatchell.  My  name  is  Willard  Gatchell  and  I  am  General 
Counsel  of  the  Federal  Power  Commission.  I  would  say  that  I  en¬ 
dorse  all  that  Judge  Maris  has  said.  We  have  submitted  a  report 
which  the  committee  already  has,  and  I  think  that  what  Judge  Maris 
has  stated  here  today  is  exactly  what  should  be  done  in  the  bill. 

Mr.  Willis.  Thank  you. 

Mr.  Gatchell.  We  have  no  desire  to  be  heard  further. 

Mr.  Willis.  Do  you  have  a  prepared  statement? 

Mr.  Gatchell.  Only  the  Commission’s  report. 

(The  FPC  report  follows:) 

Federal  Power  Commission  Report  on  H.  R.  6788,  85th  Congress,  A  Bill 

To  Authorize  the  Abbreviation  of  the  Record  on  the  Review  or  En¬ 
forcement  of  Orders  of  Administrative  Agencies  by  the  Courts  of 

Appeals  and  the  Review  or  Enforcement  of  Such  Orders  on  the  Original 

Papers  and  To  Make  Uniform  the  Law  Relating  to  the  Record  on 

Review  or  Enforcement  of  Such  Orders,  and  for  Other  Purposes 

Section  2  of  this  bill,  which  is  drafted  as  an  amendment  to  the  United  States 
Code  (U.  S.  C.),  would  authorize  the  courts  of  appeals  (with  the  approval  of  the 
Judicial  Conference  of  the  United  States)  to  adopt  rules  prescribing  “the  time 
and  manner  of  filing  and  the  contents  of  the  record”  on  review  of  orders  of  ad¬ 
ministrative  agencies,  including  the  Federal  Power  Commission;  empower  the 
agencies,  when  petitions  for  review  of  the  same  order  are  filed  in  two  or  more 
courts,  to  select  the  court  in  which  the  record  shall  be  filed  and  the  proceeding 
heard  and  decided;  authorize  abbreviation  of  the  record  by  court  rule,  or  stipula¬ 
tion  of  all  parties,  or  by  court  order;  permit  transmittal  of  certified  lists  of  ma¬ 
terials  comprising  the  record  or  certified  true  copies  in  lieu  of  originals,  and  provide 
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for  the  holding  of  the  originals  bjr  the  agencies  and  the  ultimate  return  to  such 
agencies  of  any  originals  or  copies  which  may  have  been  filed. 

Sections  16  and  19  would  respectively  amend  the  review  sections  of  the  Federal 
Power  Act  and  Natural  Gas  Act 1  to  provide  expressly  that  until  the  filing  of  the 
record  in  a  court  of  appeals  the  Federal  Power  Commission  can  modify  or  set 
aside  any  order  “in  such  manner  as  it  shall  deem  proper.” 

Other  sections  of  the  act  relating  mostly  to  review  provisions  of  statutes  ad¬ 
ministered  by  other  agencies  will  not  be  reported  on  herein. 

In  general  this  Commission  is  in  sympathy  with  the  apparent  objectives  of 
sections  2,  16,  and  19  of  the  bill.  However,  it  is  not  convinced  of  the  necessity 
for  express  statutory  authority  as  carried  in  those  sections  of  the  bill.  In  any 
event,  the  Commission  believes  that  they  should  not  be  enacted  unless  certain 
of  their  provisions  are  amended.  Our  specific  comments  follow,  in  the  order  of 
the  provisions  to  which  they  relate: 

Page  2,  lines  1-5:  The  bill  should  be  redrafted  as  an  amendment  to  an  existing 
statute  (or  as  a  new  statute),  not  as  an  amendment  to  the  United  States  Code. 
The  code  is  merely  evidence  of  the  statutes. 

Page  2,  lines  6-8:  The  advisability  of  making  this  part  of  the  rulemaking 
power  of  the  several  courts  of  appeals  dependent  upon  approval  of  the  Judicial 
Conference,  which  is  an  extra-judicial  advisory  body,  seems  questionable. 

Page  2,  lines  8,  9,  and  14:  The  bill  should  not  authorize  court  rulemaking  on 
(1)  “time  *  *  *  of  filing,”  (2)  “manner  of  filing,”  and  (3)  “contents  of,”  the 
record,  where  existing  statutory  law  covers  1  or  2  but  not  all  3  of  those  matters, 
for  that  would  authorize  court  rules  to  supersede  existing  statutes  which  cover  1 
or  2  but  not  all  3  topics.  The  need  for  clarification  in  this  regard  would  seem 
to  be  indicated. 

Page  2,  line  20:  The  bill  would  require  “the  record”  (which  would  mean  the 
original  and  full  record)  to  be  certified  and  filed  or  held  for  the  court  of  appeals. 
Some  clarification  of  this  particular  language  would  seem  to  be  necessary  in  order 
to  eliminate  any  possible  conflict  with  the  provisions  giving  the  courts  power  to 
prescribe  rules  on  the  same  subject  (p.  2,  lines  6-14),  particularly  the  provision 
for  rules  authorizing  the  filing  of  a  certified  list  describing  the  materials  com¬ 
prising  the  record  in  lieu  of  filing  the  record  itself  (p.  2,  lines  14-20),  and  also 
with  the  provision  (p.  4,  line  22,  to  p.  5,  line  13)  permitting  true  copies  of  the 
whole  or  parts  of  records  to  be  filed  in  lieu  of  the  original  papers.  This  should  be 
amended  by  permitting  the  agency  to  file  in  court  only  lists  of  the  papers  and 
documents  comprising  the  record  rather  than  either  the  original  or  a  copy. 

The  Commission  believes  that  it  is  particularly  desirable  that  legislation  on 
this  subject  facilitate  the  shortening  of  the  record  by  agreement  as  provided  in 
section  2  (c)  of  this  bill  (p.  3,  line  24,  to  p.  4,  line  8).  In  this  connection  the 
Commission  believes  that  it  would  be  desirable  to  further  provide,  where  any 
question  of  the  sufficiency  of  the  evidence  to  support  the  findings  or  order  is 
raised,  that  the  party  raising  the  question  must  bear  the  burden  and  expense  of 
printing  the  record  for  the  court  except  insofar  as  opposed  parties  are  willing  and 
able  to  agree  to  abbreviation  of  the  portions  to  be  printed. 

With  respect  to  sections  16  and  19  of  the  bill  (relating  to  the  Federal  Power 
Act  and  the  Natural  Gas  Act),  it  is  the  Commission’s  view  that  they  are  unneces¬ 
sary  and  that  their  omission  (and  the  omission  of  any  corresponding  provisions 
in  other  sections  relating  to  other  court-review  statutes  which  may  be  no  more 
necessary)  would  greatly  simplify  the  bill.  With  specific  reference  to  these 
sections  it  is  presumed  that  the  purported  grant  of  power  to  this  Commission 
to  modify  or  set  aside  any  finding  or  order  “in  such  manner  as  it  shall  deem 
proper”  is  intended  to  be  tied  in  with  the  other  provisions  of  those  statutes. 
Consequently,  on  page  17,  line  5,  and  page  18,  line  21,  the  words  “under  the 
provisions  of  this  Act,”  should  be  inserted  after  the  words  “in  part,”.  The  word 
“find”  on  page  17,  line  5,  should  be  amended  to  read  “finding”. 

However,  legislation  on  this  subject  may  not  be  necessary  at  this  time  because 
the  entire  matter  can  be  handled  adequately  by  court  rules.  For  example,  a 
number  of  the  courts  (CA  2d,  3d,  4th,  5th,  10th,  and  the  District  of  Columbia 
circuit)  have  promulgated  rules  to  facilitate  the  filing  of  agency  records  for 
review.  There  could  readily  be  opportunity  for  further  experimentation,  which 
is  possible  under  the  statutes  as  they  now  stand,  but  in  any  event  the  present 
degree  of  flexibility  in  such  matters  should  be  preserved. 

Federal  Power  Commission, 

By  Jerome  K.  Kuykendall,  Chairman. 

1  These  sections,  unlike  sec.  2  of  the  bill,  are  drafted  as  amendments  to  the  statutes,  not  the  United  States 
Code. 
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STATEMENT  OF  RAOUL  BERGER,  ESQ.,  CHAIRMAN,  COMMITTEE 

ON  JUDICIAL  REVIEW,  ADMINISTRATIVE  LAW  SECTION,  AMERI¬ 
CAN  BAR  ASSOCIATION,  WASHINGTON,  D.  C. 

Mr.  Berger.  My  name  is  Raoul  Berger.  I  am  here  on  behalf  of 
the  American  bar  association.  I  merely  want  to  direct  your  atten¬ 
tion  to  the  action  taken  by  the  bar  association  which  is  reported  in 
volume  43  of  the  American  Bar  Association  Journal,  334. 

Mr.  Willis.  Would  you  care  to  file  a  statement? 

Mr.  Berger.  I  do  not  believe  that  is  necessary.  I  may  say  that 
Judge  Maris  has  very  generously  and  fairly  summarized  the  views  of 
the  association.  He  has  accepted  some.  He  was  not  sure  that  he 
could  see  his  way  to  accept  others.  He  is  quite  right  in  saying  that 
your  bill  does  have  in  its  major  principles  the  endorsement  of  the 
association. 

Mr.  Willis.  Thank  you. 

Anyone  else? 

STATEMENT  OF  ROBERT  J.  FREEHLING,  GENERAL  COUNSEL, 
FEDERAL  COAL  MINE  BOARD  OF  REVIEW 

Mr.  Freehling.  My  name  is  Robert  J.  Freehling,  General  Counsel 
of  the  Federal  Coal  Mine  Safety  Board  of  Review.  I  was  not  listed  as 
a  witness  but  I  am  here  prepared  to  answer  an}'  questions.  Judge 
Maris  has  suggested  that  the  act  be  amended  so  that  reference  to  our 
agency  is  deleted  from  the  act.  We  have  no  further  statement. 

Mr.  Willis.  Anyone  else? 

This  will  conclude  the  hearings  on  this  proposal.  Let-  me  say  that 
we  are  very  grateful  for  the  coordinated  work  of  all  the  agencies  of  the 
Government,  the  judicial  branch  and  the  American  Bar  Association. 
I  think  we  have  as  much  evidence  in  the  record  as  we  need  and  I  think 
we  can  move  forward. 

Thank  you  very  much. 

(Whereupon,  at  3:25  p.  m.,  the  subcommittee  proceeded  to  the  con¬ 
sideration  of  other  business.) 

(The  following  information  was  submitted:) 

April  5,  1957. 

Hon.  Sam  Rayburn, 

Speaker  of  the  House  of  Representatives, 

Washington,  D.  C. 

Dear  Mr.  Speaker:  On  behalf  of  the  Judicial  Conference  of  the  United  States, 
I  transmit  herewith  for  the  consideration  of  the  Congress  a  draft  of  a  bill  concern¬ 
ing  the  record  on  review  or  enforcement  of  orders  of  administrative  agencies  by 
the  courts  of  appeals. 

The  purpose  of  the  proposed  legislation  is  to  promote  economy  in  and  to  facili¬ 
tate  the  review  by  the  courts  of  appeals  of  orders  of  administrative  agencies  sub¬ 
ject  to  review  by  the  courts  of  appeals.  It  would  permit  the  agencies  pursuant 
to  rules  adopted  by  the  several  courts  of  appeals,  with  the  approval  of  the  Judicial 
Conference  of  the  United  States,  to  send  to  the  court  an  abbreviated  record  where 
the  whole  record  is  not  necessary  and  authorize  the  use  of  the  original  papers  in 
lieu  of  a  transcript,  the  papers  to  be  returned  to  the  agency  upon  the  completion 
of  review  proceedings  and  to  permit  the  agency  to  file  in  the  court  a  certified  list 
of  the  materials  comprising  the  record  and  retain  or  hold  for  the  court  all  such 
materials  transmitting  the  same  or  any  part  thereof  to  the  court  when  and  as 
required  by  the  court. 

The  bill  is  the  product  of  approximately  4  years’  work  by  the  Judicial  Conference 
Committee  on  the  Revision  of  the  Laws,  of  which  Circuit  Judge  Albert  B.  Maris 
of  the  Third  Circuit  is  chairman,  during  the  course  of  which  affected  agencies 
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have  been  consulted  and  views  of  the  judges  through  the  country  solicited  and 
considered.  The  Judicial  Conference  of  the  United  States  has  approved  the  pro¬ 
posed  legislation  upon  consideration  of  the  report  and  recommendation  of  its 
committee. 

The  bill  would  add  to  chapter  133  of  title  28  of  the  United  States  Code  dealing 
with  miscellaneous  provisions  concerning  judicial  review,  a  new  section,  2112, 
dealing  with  the  record  on  review  and  enforcement  by  the  courts  of  appeals  of 
orders  of  administrative  agencies.  Among  the  principal  provisions  of  the  new 
section  are  the  following: 

Power  would  be  given  to  the  several  courts  of  appeals  to  adopt,  with  the 
approval  of  the  Judicial  Conference  of  the  United  States,  rules  governing  the  time, 
manner  of  filing,  and  the  contents  of  the  record  in  all  proceedings  instituted  in  the 
courts  of  appeals  to  review  or  enforce  orders  of  administrative  agencies  in  which 
the  applicable  statute  does  not  specifically  prescribe  these  matters.  The  rules 
could  authorize  the  agency  to  file  in  the  court  a  certified  list  of  the  materials 
comprising  the  record  and  retain  or  hold  for  the  court  the  materials  transmitting 
all  or  parts  thereof  to  the  court  as  required.  It  would  provide  that  if  proceedings 
have  been  instituted  in  two  or  more  courts  of  appeals  with  respect  to  the  same 
order,  the  agency  concerned  shall  file  the  record  in  that  one  of  those  courts  “in 
which  in  its  judgment  the  proceedings  may  be  carried  on  with  the  greatest  con¬ 
venience  to  all  the  parties  involved.” 

The  bill  would  provide  that  the  record  to  be  filed  in  the  court  of  appeals  should 
consist  of  the  order  in  question,  the  findings  or  report  upon  which  it  was  based, 
and  pleadings,  evidence,  and  proceedings  before  the  agency  concerned,  or  such 
portions  thereof  as  the  rules  of  the  court  of  appeals  might  require  to  be  included, 
the  agency  or  any  party  to  the  case  might  consistently  with  the  rules  of  the  court 
designate,  or  the  court  upon  motion  of  a  party,  or,  after  a  prehearing  conference, 
upon  its  own  motion  might  by  order  designate  to  be  included.  It  might  be 
provided  in  an  appropriate  case  by  stipulation  or  order  that  no  record  need  be  filed 
in  the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact  was 
questioned,  all  of  the  evidence  should  be  included  except  such  as  by  stipulation 
filed  with  the  agency  or  in  the  court  the  parties  concerned  might  agree  to  omit  as 
immaterial  to  the  questioned  finding.  The  agency  involved  might  at  its  option,  if 
the  rules  of  the  court  of  appeals  in  which  the  proceeding  was  pending  did  not 
require  the  printing  of  the  entire  record,  file  in  the  court  the  entire  record  without 
abbreviation. 

This  is  in  accordance  with  the  pattern  of  a  late  congressional  enactment  on  the 
subject,  the  act  of  December  29,  1950,  relating  to  the  review  of  orders  of  the 
Federal  Communications  Commission,  and  takes  it  out  of  the  power  of  administra¬ 
tive  agencies  which  they  have  under  some  present  provisions  to  retard  the  gaining 
of  full  jurisdiction  by  the  court  of  appeals  by  delaying  the  filing  of  the  record. 
Various  other  perfecting  amendments  of  existing  statutes  are  included  in  the  bill. 

It  is  believed  that  the  bill  if  enacted  will  simplify  the  procedure  for  the  review  or 
enforcement  by  the  courts  of  appeals  of  orders  of  administrative  agencies,  will  be 
conducive  to  economy  and  expedition  in  the  proceedings  and  in  their  determina¬ 
tion  and  will  therefore  be  in  the  interest  of  the  litigants  and  the  public.  It  is 
accordingly  hoped  that  the  bill  may  be  favorably  considered  by  the  Congress  and 
in  due  course  be  enacted. 

Sincerely  yours, 


Interstate  Commerce  Commission, 

Washington,  D.  C.,  June  3,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Chairman  Celler:  Your  letter  of  May  16,  1957,  requesting  an  expres¬ 
sion  of  views  on  a  bill  (H.  R.  6788)  introduced  by  you  to  authorize  the  abbreviation 
of  the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies 
by  the  court  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the 
original  papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or 
enforcement  of  such  orders,  and  for  other  purposes,  has  been  referred  to  our 
committee  on  legislation.  After  consideration  by  that  committee,  I  am  authorized 
to  submit  the  following  comments  in  its  behalf: 

The  purpose  of  H.  R.  6788  is  clearly  stated  in  its  title  as  quoted  above.  Except 
for  an  occasional  case  arising  under  section  11  of  the  Clayton  Antitrust  Act 
(15  U.  S.  C.  21),  this  bill  would  not  affect  the  review  of  orders  of  the  Interstate 
Commerce  Commission.  The  majority  of  the  orders  of  this  Commission  are 
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issued  under  the  Interstate  Commerce  Act,  and,  under  the  provisions  of  section 
1336,  title  28,  of  the  United  States  Code,  are  reviewable  by  three-judge  United 
States  district  courts  instead  of  by  United  States  courts  of  appeal  as  in  the  case 
of  orders  of  many  of  the  other  administrative  agencies. 

It  is  noted  that  section  2  of  the  bill  would  provide,  among  other  things,  that 
where  proceedings  have  been  instituted  in  two  or  more  courts  of  appeal  with 
respect  to  the  same  order  of  the  administrative  agency,  the  agency  concerned 
shall  file  the  record  in  that  one  of  such  courts  in  which,  in  its  judgment,  the 
proceedings  may  be  carried  on  with  the  greatest  convenience  to  all  of  the  parties 
involved.  This  section  would  further  provide  that  the  other  courts  in  which  such 
proceedings  are  pending  shall  thereupon  transfer  them  to  the  court  of  appeals  in 
which  the  record  has  been  filed  by  the  agency  concerned. 

While  we  wholeheartedly  favor  having  such  multiple  actions  determined  by  a 
single  court,  we  do  not  believe  that  it  would  be  desirable,  in  such  cases,  for  the 
defendant  agency  to  have  the  privilege  and  duty  of  determining  in  which  court 
actions  against  it  shall  be  determined.  It  would  seem  preferable  that  some 
arrangement  be  devised  whereby  such  a  determination  shall  be  made  by  the 
judiciary. 

Subject  to  the  foregoing  reservation,  we  believe  that  enactment  of  H.  R.  6788 
would  be  desirable. 

Respectfully  submitted. 

Owen  Clarke,  Chairman, 
Anthony  Arpaia, 

Robert  W.  Minor, 

Committee  on  Legislation. 


Federal  Coal  Mine  Safety  Board  of  Review, 

Washington,  D.  C.,  June  4,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Celler:  Reference  your  letter  dated  May  16,  1957,  relating  to 
H.  R.  6788,  the  Board  has  requested  that  I  inform  you  as  to  its  views  on  this 
proposed  legislation. 

The  Board  fully  agrees  with  the  general  purposes  of  the  bill,  that  is,  to  reduce 
the  costs  and  simplify  the  procedures  in  connection  with  appellate  review.  How¬ 
ever,  for  the  reasons  indicated  below,  the  Board  seriously  questions  the  language 
of  the  provisions  applicable  to  this  agency. 

As  you  will  recall,  the  Board  is  a  completely  independent  agency  created  by 
title  II  of  the  Federal  Coal  Mine  Safety  Act  (66  Stat.  692,  et  seq.).  Its  sole  duty 
is  quasi-judicial  in  nature,  namely,  to  hear  and  determine  applications  filed  with 
it|by  coal-mine  operators  seeking  annulment  or  revision  of,  and  temporary  relief 
from,  orders  issued  by  inspectors  or  the  Director  of  the  United  States  Bureau  of 
Mines,  under  the  Federal  Coal  Mine  Safety  Act.  The  immediate  parties  to  the 
adversary  proceeding  before  the  Board  are  the  coal-mine  operator  who  files  the 
application  and  the  Director  of  the  United  States  Bureau  of  Mines.  Either  the 
operator  or  the  Director  can  appeal  directly  from  a  Board  order  to  the  United 
States  court  of  appeals  for  the  circuit  in  whicn  the  mine  affected  is  located,  and 
then  to  the  Supreme  Court  of  the  United  States.  The  Board  itself  is  not  a  party 
to,  nor  does  it  participate  in  any  manner  in,  the  appellate  proceeding. 

Functionally,  the  Board  is  thus  closely  analogous  to  United  States  district 
court  judges  who,  like  the  Board,  are  not  parties  to  appeals  from  their  own 
decisions.  The  Board  is  unlike  most,  if  not  all,  the  other  agencies  subject  to 
H.  R.  6788,  such  as  the  National  Labor  Relations  Board,  the  Civil  Aeronautics 
Board,  and  the  Subversive  Activities  Control  Board,  which  themselves  participate 
in  the  appeals  for  review  or  enforcement  of  their  own  decisions  and  orders. 

As  to  the  record  to  be  filed  on  appeal  from  a  Board  order,  section  208  (b)  of  the 
Federal  Coal  Mine  Safety  Act  (66  Stat.  702)  now  reads  as  follows: 

“(b)  The  party  making  such  appeal  shall  forthwith  send  a  copy  of  such  notice 
of  appeal,  by  registered  mail,  to  the  other  party  and  to  the  Board.  Upon  receipt 
of  such  copy  of  a  notice  of  appeal  the  Board  shall  promptly  certify  and  file  in 
such  court  a  complete  transcript  of  the  record  upon  which  the  order  complained 
of  was  made.  The  costs  of  such  transcript  shall  be  paid  by  the  party  making 
the  appeal.” 

Section  32  of  II.  R.  6788  would  amend  the  second  and  third  sentences  of  section 
208  (b)  to  read  as  follows:  “Upon  receipt  of  such  copy  of  a  notice  of  appeal  the 
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Board  shall  file  in  such  court  the  record  upon  which  the  order  complained  of  was 
made,  as  provided  in  section  2112  of  title  28,  United  States  Code.  The  costs  of 
certifying  and  filing  such  record  shall  be  paid  by  the  party  making  such  appeal.” 

Section  2112  of  title  28,  United  States  Code,  referred  to  above,  is  added  by 
section  2  of  H.  R.  6788  and  provides  among  other  things: 

(6)  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding  shall  con¬ 
sist  of  the  order  sought  to  be  reviewed  or  enforced,  the  findings  or  report  upon 
which  it  is  based,  and  the  pleadings,  evidence,  and  proceedings  before  the  agency, 
board,  commission,  or  officer  concerned,  or  such  portions  thereof  (1)  as  the  said 
rules  of  the  court  of  appeals  majr  require  to  be  included  therein,  or  (2)  as  the 
agency,  board,  commission,  or  officer  concerned,  the  petitioner  for  review  or 
respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission,  or 
officer  concerned  or  in  the  court  in  any  such  proceeding  may  consistently  with 
the  rules  of  such  court  designate  to  be  included  therein,  or  (3)  as  the  court  upon 
motion  of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion  may  by 
order  in  any  such  proceeding  designate  to  be  included  therein.  Such  a  stipula¬ 
tion  or  order  may  provide  in  an  appropriate  case  that  no  record  need  be  filed  in 
the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact  by  the 
agency,  board,  commission,  or  officer  is  in  question  all  of  the  evidence  before  the 
agency,  board,  commission,  or  officer  shall  be  included  in  the  record  except  such 
as  the  agency,  board,  commission,  or  officer  concerned,  the  petitioner  for  review 
or  respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission,  or 
officer  concerned  or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the  ques¬ 
tioned  finding.  If  there  is  omitted  from  the  record  any  portion  of  the  proceedings 
before  the  agency,  board,  commission,  or  officer  which  the  court  subsequently 
determines  to  be  necessary  for  it  to  consider  to  enable  it  to  review  or  enforce  the 
order  in  question  the  court  may  direct  that  such  additional  portion  of  the  pro¬ 
ceedings  be  filed  as  a  supplement  to  the  record.  If  the  rules  of  the  court  of  ap¬ 
peals  in  which  a  proceeding  is  pending  do  not  require  the  printing  of  the  entire 
record  in  that  court  the  agency,  board,  commission,  or  officer  concerned  may,  at 
its  option  and  without  regard  to  the  foregoing  provisions  of  this  subsection,  file 
in  the  court  the  entire  record  of  the  proceedings  before  it  without  abbreviation.” 

The  above  language  in  section  2112,  while  not  completely  clear  in  its  application 
to  this  agency,  appears  to  imply  that  the  Board  would  be  required  to  participate 
in  determining  the  scope  or  nature  of  the  record  to  be  filled  on  appeal.  Such 
activity  would,  of  course,  directly  conflict  with  the  statutory  position  and  func¬ 
tions  of  this  agency.  The  Board,  as  already  mentioned,  is  not  a  party  to  the  ap¬ 
pellate  proceeding  and,  like  United  States  district  court  judges,  should  not  there¬ 
fore  be  required  to  determine  the  record  to  be  filed  on  appeal  from  its  own  order. 
Although  a  determination  of  the  appellate  court  record  may  be  consistent  with 
the  statutory  duties  of  other  agencies  covered  by  H.  R.  6788,  it  is  wholly  incon¬ 
sistent  with  the  status  and  functions  of  this  Board  under  the  Federal  Coal  Mine 
Safety  Act. 

Tt  is  also  significant  that  section  32  of  H.  R.  6788  would  amend  the  time  within 
which  the  Board  must  file  the  record  in  the  appellate  court.  As  section  208  (b) 
of  our  act  now  reads,  the  Board  must  certify  and  file  the  complete  transcript  of 
record  “promptly”  upon  receipt  of  notice  of  appeal.  However,  under  section  32 
of  II.  R.  6788,  the  word  “promptly”  would  be  deleted  and  the  time  for  filing  would 
be  determined,  as  provided  in  the  proposed  section  2112  (a)  of  title  28,  United 
States  Code,  by  the  rules  of  the  several  courts  of  appeal. 

Needless  to  say,  Congress  emphasized  the  need  for  promptness  in  the  Board’s- 
filing  of  the  record  on  appeal  (as  well  as  in  other  Board  actions)  to  assist  in  effec¬ 
tuating  the  basic  purpose  of  the  Federal  Coal  Mine  Safety  Act,  that  is,  the  pre¬ 
vention  of  major  coal-mine  disasters.  While  the  provisions  of  H.  R.  6788  might 
not  prevent  expeditious  action  by  the  Board,  the  specific  mandate  in  the  present 
law  would  have  been  deleted  and,  to  that  extent,  the  congressional  purpose  might 
be  impaired. 

The  Board  has  considered  whether  any  limited  changes  in  the  language  of  H.  R. 
6788  could  be  suggested,  which  would  adequately  resolve  the  problems  discussed 
above.  However,  the  core  of  this  bill  is  set  forth  in  the  proposed  section  2112  of 
title  28,  United  States  Code;  and  that  section  appears  to  be  broadly  framed  with 
reference  to  agencies  differing  in  status  from  this  Board.  Therefore,  rather 
extensive  recasting  would  seem  to  be  required. 

In  any  event,  it  appears  doubtful  that  the  present  operation  of  section  208  (b) 
of  our  act  requires  amendment  in  order  to  achieve  the  results  sought  by  the  pro¬ 
posed  legislation.  For  example,  there  is  little  possibility  that  an  appeal  from  a 
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Board  order  would  be  filed  in  more  than  one  appellate  court,  because  section  20S 
(a)  of  the  present  act  expressly  limits  “judicial  review”  to  “the  United  States 
court  of  appeals  for  the  circuit  in  which  the  mine  affected  is  located.”  As  to 
excessive  financial  burdens  on  the  parties,  the  cost  of  certifying  the  complete 
transcript  of  Board  records  has  been  so  insignificant  in  each  case  appealed  to  date, 
that  no  charges  have  been  assessed  by  the  Board  for  this  service.  As  to  the  bur¬ 
den  on  the  courts,  the  size  of  Board  records  has  been  relatively  small  compared 
with  those  of  other  agencies,  so  that  few,  if  any,  storage  difficulties  have  arisen  in 
this  regard.  Moreover,  under  such  existing  rules  as  those  in  the  Court  of  Appeals 
for  the  Fourth  Circuit,  the  Board  has  recently  filed  merely  a  certified  list  of  the 
materials  in  the  record.  And  the  abbreviation  of  the  actual  portions  of  the  record 
considered  by  the  court  has  likewise  been  accomplished  under  present  court  rules. 

In  view  of  the  foregoing,  you  may  wish  to  consider  excepting  this  Board  from 
the  application  of  H.  R.  6788.  This  result  could  be  accomplished  simply  by 
deleting  section  32  of  the  proposed  bill. 

The  Board  hopes  that  the  above  comments  may  prove  of  value  to  you. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report  to  your  Committee. 

Sincerely  yours, 


Robert  J.  Freehling, 

General  Counsel. 


Department  of  Agriculture, 

Washington,  D.  C.,  June  5,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives. 

Dear  Congressman  Celler:  This  is  in  reply  to  your  letter  of  May  16, 
requesting  the  views  of  this  Department  with  respect  to  H.  R.  6788,  85th  Congress, 
1st  session.  We  recommend  the  enactment  of  the  bill  provided  that  it  is  amended 
as  herein  suggested. 

The  main  purpose  of  the  bill  is  to  authorize  administrative  agencies  to  abbrevi¬ 
ate  the  administrative  records  to  be  reviewed  in  courts  of  appeals.  We  believe, 
on  the  basis  of  our  experience,  that  generally  it  is  more  practicable  to  certify  to 
the  court  the  entire  administrative  record  in  a  case.  Unless  a  substantial  portion 
of  the  administrative  record  can  be  omitted,  e.  g.,  a  large  block  of  pages  in  sequence 
from  the  transcript  of  the  evidence,  an  attempt  to  abbreviate  the  record  is  wasteful 
of  effort  and  productive  only  of  relatively  inconsequential  results.  Also  in  some 
cases  the  relevancy  of  substantial  parts  of  the  record  cannot  be  known  until  the 
appellant’s  brief  has  been  filed  on  appeal,  setting  forth  the  appellant’s  points  or 
questions  on  which  judicial  review  is  sought.  Haggling  by  the  parties  with 
respect  to  the  material  to  be  included  in  the  record,  on  appeal,  may  result  in  the 
need  for  extension  of  time,  for  filing  the  record,  and  resultant  delays  in  the  enforce¬ 
ment  of  the  agency’s  order.  In  view  of  these  circumstances,  we  believe  that  an 
agency  and  the  interested  parties  should  be  permitted  to  stipulate  with  respect 
to  an  abbreviated  record  on  appeal,  but  that  the  administrative  agency  should 
have  the  unqualified  right  to  file  the  entire  record  in  a  proceeding  if  the  agency 
deems  that  action  to  be  appropriate. 

Our  views  with  respect  to  the  provisions  for  an  abbreviature  of  the  record  are 
consonant  with  the  recommendations  and  report  of  the  Conference  on  Administra¬ 
tive  Procedure  called  by  President  Eisenhower  on  April  29,  1953.  The  Conference 
recommended  that  legislation  be  adopted  authorizing  the  filing  of  an  abbreviated 
record  by  an  agency  “unless  such  agency  in  its  sole  discretion  elects  to  file  the 
entire  record  *  *  Recommendation  A— 2.  The  Conference  further  stated, 
at  page  50  of  its  report,  that,  “(ajlthough  perhaps  not  strictly  necessary,  paragraph 
(a)  of  the  recommendation,  giving  the  agency  the  option  of  filing  the  entire  record, 
is  designed  to  make  it  clear  beyond  any  doubt  that  no  abbreviation  will  be  required 
where  the  effort  and  expense  involved  in  segregating  those  parts  not  necessary 
to  be  filed  from  the  rest  of  the  record  is  disproportionate  to  the  benefits  gained 
by  a  shortened  record,  or  where,  for  any  other  reason,  the  agency  considers  it 
undesirable  to  abbreviate  the  record.” 

The  bill  provides  that  if  the  correctness  of  a  finding  of  fact  is  in  question,  all  of 
the  evidence  shall  be  included  in  the  record  unless  the  parties  stipulate  for  the 
omission  of  certain  evidence.  However,  we  have  had  experience  with  a  number 
of  cases  involving  statutory  construction  where  the  issues  had  their  rootage  in 
extensive  testimony,  e.  g.,  Grant  v.  Benson  (229  F.  2d  765  (C.  A.  D.  C.),  certiorari 
denied,  350  FT.  S.  1015)  and  in  such  cases,  as  well  as  those  involving  evidentiary 
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issues,  we  believe  that  it  is  essential  that  the  agency  have  the  right  to  certify 
the  entire  record. 

The  bill  further  provides  on  page  4,  lines  15-21,  that  “If  the  rules  of  the  court 
of  appeals  in  which  a  proceeding  is  pending  do  not  require  the  printing  of  the 
entire  record  in  that  court  the  agency,  board,  commission,  or  officer  concerned 
may,  at  its  option  and  without  regard  to  the  foregoing  provisions  of  this  subsection, 
file  in  the  court  the  entire  record  of  the  proceedings  before  it  without  abbreviation.” 
We  recommend  that  the  qualifying  words,  “If  the  rules  of  the  court  of  appeals  in 
which  a  proceeding  is  pending  do  not  require  the  printing  of  the  entire  record  in 
that  court”,  be  deleted.  The  courts  do  not  require  the  printing  of  the  entire 
record  and,  therefore,  we  do  not  believe  that  the  qualifying  language  serves  any 
useful  purpose.  Also,  inasmuch  as  the  judiciary  is  in  favor  of  reducing  the  size 
of  administrative  records,  there  would  seem  to  be  no  basis  for  a  rule  requiring  the 
printing  of  the  entire  record.  The  relevant  or  material  parts  of  the  record,  as 
selected  or  designated  by  the  parties,  are  printed  on  appeal,  but  the  rules  are 
somewhat  different  with  respect  to  the  procedure  to  be  followed  in  arriving  at 
that  result. 

If  the  bill  is  amended  to  permit  the  agency,  without  qualification,  to  file  the 
entire  administrative  record,  we  recommend  the  enactment  of  section  2  of  the  bill 
providing  for  abbreviated  records,  and,  also,  section  6  of  the  bill  relating  to  the 
Packers  and  Stockyards  Act,  section  7  of  the  bill  relating  to  the  Commodity 
Exchange  Act,  section  20  (b)  of  the  bill  relating  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  section  24  of  the  bill  relating  to  the  Federal  Seed  Act,  section  28 
of  the  bill  relating  to  the  Sugar  Act  of  1948,  and  section  31  of  the  bill  relating  to 
the  act  of  December  29,  1950. 

Our  further  recommendations  relate  to  clarifying  amendments. 

We  suggest  that  the  word  “uniform”  be  inserted  just  prior  to  the  word  “rules” 
on  page  2,  line  8,  of  the  bill  and  that  the  words  “applicable  in  all  courts  of  appeals” 
be  inserted  after  the  word  “rules”.  The  preamble  to  the  bill  states  that  its  pur¬ 
pose  is  to  make  “uniform”  the  law  relating  to  the  record  on  review  or  enforcement 
of  administrative  orders  and,  therefore,  we  believe  that  the  bill  should  make  it 
plain  that  the  rules  are  to  be  “uniform”. 

We  recommend  that  a  comma  be  inserted  after  the  word  “shall”  on  page  3, 
line  1,  of  the  bill  and  that  the  following  phrase  be  inserted:  “irrespective  of  any 
other  applicable  statutory  provisions,”.  In  view  of  the  first  sentence  in  para¬ 
graph  (a)  on  page  2,  i.  e.,  that  the  courts  of  appeals  shall  have  power  to  prescribe 
the  time  and  manner  of  filing  and  the  contents  of  the  record  where  the  “applicable 
statute  does  not  specifically  prescribe  such  time  or  manner  of  filing  or  contents  of 
the  record”,  we  are  not  sure,  under  the  present  language  of  the  bill,  whether  the 
provisions  for  transferring  the  proceedings  to  a  single  court  where  two  or  more 
actions  are  instituted  in  different  courts  of  appeals  would  apply  where  the  appli¬ 
cable  statute  contains  some  provisions  in  this  respect.  Our  recommendation  is 
designed  to  obviate  that  uncertainty. 

We  recommend  that  the  word  “or”  on  page  3,  lines  13  and  20.  be  changed  to 
“and”.  We  believe  that  the  material  in  subsections  (1),  (2),  and  (3)  on  page  3 
of  the  bill  would  all  be  included  in  the  record  on  appeal,  and,  therefore,  subsections 
(1),  (2),  and  (3)  should  not  be  in  the  disjunctive. 

We  recommend  that  the  word  “stipulation”  on  page  3,  lines  16  and  17,  be 
changed  to  “designation”.  Otherwise,  if  the  rules  of  the  court  do  not  “require” 
that  certain  material  be  included  in  the  record,  and  if  all  of  the  parties  do  not 
stipulate  with  respect  to  the  inclusion  of  certain  material,  it  would  require  a  motion 
in  court  to  include  the  matter  in  the  record,  unless,  of  course,  the  material  happened 
to  be  included  within  the  category  of  material  which  could  be  designated  irre¬ 
spective  of  the  provisions  of  subsections  (1),  (2),  and  (3)  of  section  2  (b)  of  the  bill. 
If  this  change  is  adopted,  then  we  recommend  that  the  sentence  beginning  on  page 
3,  line  23,  be  amended  to  provide  that  “Such  an  order,  or  a  stipulation  by  the 
agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review  or 
respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  filed  with  the  agency,  board,  commission  or  officer  concerned  or  in 
the  court  in  any  such  proceeding  may  provide  in  an  appropriate  case  that  no 
record  need  be  filed  in  the  court  of  appeals.” 

We  recommend  that  the  word  "necessary”  on  page  4,  line  11,  of  the  bill  be 
changed  to  “desirable”  or  “appropriate”  so  that  the  court  will  not  be  unduly  re¬ 
stricted  in  permitting  additional  portions  of  the  record  to  be  certified. 

We  recommend  that  “Subsections  (b)  and  (c)”  on  page  9,  line  16,  of  the  bill  be 
changed  to  “Subsections  (b),  (c),  and  (d)”,  and  that  the  following  paragraph  be 
inserted  after  line  8  on  page  10: 
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“(d)  The  evidence  so  taken  or  admitted,  and  filed  as  aforesaid  as  a  part  of  the 
record,  shall  be  considered  by  the  court  as  the  evidence  in  the  case.  The  proceed¬ 
ings  in  such  cases  in  the  court  of  appeals  shall  be  made  a  preferred  cause  and  shall 
be  expedited  in  every  way.” 

The  purpose  of  this  recommendation  is  to  eliminate,  in  paragraph  (d)  of  section 
204  of  the  Packers  and  Stockyards  Act,  the  reference  to  the  record  being  “duly 
certified  *  *  *  as  aforesaid,”  inasmuch  as  H.  It.  6788  would  eliminate  the  prior 
reference  in  the  act  to  the  certification  of  the  record. 

We  recommend  that  the  words  “third  sentence”  on  page  10,  line  20,  of  the  bill 
be  changed  to  “third  and  fourth  sentences,”  that  the  word  “is”  on  page  10,  line 
21,  be  changed  to  “are”,  and  that  the  following  sentence  be  inserted  following  the 
sentence  ending  on  page  11,  line  3:  “The  testimony  and  evidence  taken  or  sub¬ 
mitted  before  the  said  commission,  duly  filed  as  aforesaid  as  a  part  of  the  record, 
shall  be  considered  by  the  court  as  the  evidence  in  the  case.”  The  purpose  of 
this  recommendation  is  to  eliminate  the  words  “duly  certified  *  *  *  as  afore¬ 
said”  from  the  fourth  sentence  of  section  6  (a)  of  the  Commodity  Exchange  Act, 
inasmuch  as  H.  R.  6788  would  eliminate  the  prior  reference  in  the  act  to  the  cer¬ 
tification  of  the  record. 

We  recommend  that  the  phrase  “the  weight  of  evidence,  shall  in  like  manner 
be  conclusive”  on  page  11,  line  15,  of  the  bill  be  changed  to  the  terminology  ap¬ 
pearing  on  page  8,  lines  12-15,  i.  e.,  “substantial  evidence,  determined  as  pro¬ 
vided  in  section  10  (e)  of  the  Administrative  Procedure  Act,  shall  in  like  manner 
be  conclusive.”  We  believe  that  the  original  phrase  “the  weight  of  evidence” 
was  intended  by  Congress  to  mean  the  “substantial  weight  of  evidence”  rather 
than  the  “greater  weight  of  evidence.”  The  United  States  Court  of  Appeals  for 
the  Seventh  Circuit  has  applied  the  phrase  “the  weight  of  evidence”  substantially 
the  same  as  the  familiar  substantial  evidence  test.  See  Great  Western  Food  Dis¬ 
tributors  v.  Brannan  (201  F.  2d  476,  479-480,  certiorari  denied,  345  U.  S.  997). 
The  court  held  that  it  “would  seem,  then,  that  the  function  of  this  court  is  some¬ 
thing  other  than  that  of  mechanically  reweighing  the  evidence  to  ascertain  in  which 
direction  it  preponderates;  it  is  rather  to  review  the  record  with  the  purpose  of 
determining  whether  the  finder  of  the  fact  was  justified,  i.  e.,  acted  reasonably, 
in  concluding  that  the  evidence,  including  the  demeanor  of  the  witnesses,  the 
reasonable  inferences  drawn  therefrom  and  other  pertinent  circumstances,  sup¬ 
ported  his  findings”  (ibid.).  Although  we  do  not  believe  that  this  clarifying 
amendment  is  essential,  we  believe  that  inasmuch  as  this  section  is  to  be  amended 
in  other  respects,  it  would  be  appropriate  to  enact  this  proposed  amendment  at 
the  same  time.  Also,  the  phrase  “the  weight  of  the  evidence”  in  the  seventh 
sentence  of  section  6  (a)  of  the  Commodity  Exchange  Act  (42  Stat.  1001)  should 
be  amended  in  the  same  manner. 

We  recommend  that  the  words  “second  and  third”  on  page  22,  line  13,  of  the 
bill  be  changed  to  “second,  third,  and  fourth,”  and  that  the  following  paragraph 
be  inserted  on  page  23,  following  line  4,  of  the  bill: 

“The  evidence  so  taken  or  admitted,  and  filed  as  aforesaid  as  a  part  of  the 
record,  shall  be  considered  by  the  court  as  the  evidence  in  the  case.  The  pro¬ 
ceedings  in  such  cases  in  the  court  of  appeals  shall  be  made  a  preferred  cause 
and  shall  be  expedited  in  every  way.” 

The  purpose  of  this  recommendation  is  to  eliminate  the  words  “duly  certi¬ 
fied  *  *  *  as  aforesaid”  from  the  fourth  paragraph  of  section  410  of  the  Federal 
Seed  Act,  inasmuch  as  H.  R.  6788  would  eliminate  the  prior  reference  in  the  act 
to  the  certification  of  the  record. 

We  believe  that  the  enactment  of  the  bill  would  not  require  any  additional 
appropriation. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  submission 
of  this  report. 

Sincerely  yours, 

E.  T.  Benson,  Secretary. 


Federal  Maritime  Board, 
Washington,  D.  C.,  June  5,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  reply  to  your  request  of  May  16,  1957, 
for  the  views  of  the  Federal  Maritime  Board  with  respect  to  H.  R.  6788,  a  bill  to 
authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of 
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administrative  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of 
such  orders  on  the  original  papers  and  to  make  uniform  the  law  relating  to  the 
record  on  review  or  enforcement  of  such  orders,  and  for  other  purposes. 

The  bill  would  amend  chapter  133  of  title  28  of  the  United  States  Code  by 
adding  a  new  section  2112,  which  would  govern  the  time  and  manner  of  filing,  and 
the  contents  of,  the  record  to  be  filed  in  United  States  courts  of  appeals,  and  the 
venue  of  such  courts,  in  proceedings  instituted  in  such  courts  to  review  or  enforce 
orders  of  United  States  agencies,  boards,  commissions,  and  officers.  The  bill 
would  also  amend  statutes  conferring  jurisdiction  on  such  courts  to  review  and 
enforce  such  orders  to  make  the  time  of  filing  the  petition  to  review  or  enforce  the 
order  the  uniform  time  for  the  attaching  of  jurisdiction.  Under  some  such 
statutes,  jurisdiction  does  not  now  attach  until  the  record  is  filed. 

The  new  section  2112  (which  the  bill  would  add  to  title  28  of  the  United  States 
Code)  would  provide  that  the  record  to  be  filed  in  courts  of  appeals  in  proceedings 
to  review  or  enforce  orders  of  United  States  agencies,  boards,  commissions  or 
officers  shall  consist  of — 

(а)  The  contents  prescribed  by  the  statute  conferring  jurisdiction  on 
courts  of  appeals  to  review  or  enforce  the  order  if  such  statute  prescribes  such 
contents;  or 

(б)  The  order  to  be  reviewed  or  enforced,  the  findings  or  report  upon  which 
it  is  based,  and  the  pleadings,  evidence,  and  proceedings  before  the  agency, 
board,  commission  or  officer,  if  (1)  the  statute  conferring  jurisdiction  does 
not  prescribe  the  contents  of  the  record,  and  (2)  the  rules  of  the  courts  of 
appeals  with  venue  do  not  require  the  printing  of  the  entire  record  to  be 
filed,  and  (3)  the  agency,  board,  commission,  or  officer  elects  to  file  all  of  the 
foregoing;  or 

(c)  If  the  agency,  board,  commission,  or  officer  is  not  eligible  under  ( b ) 
above  to  elect,  or  does  not  elect,  to  file  all  of  the  material  there  specified, 
such  portions  thereof  as  (1)  the  rules  of  the  court  of  appeals  with  venue 
require,  or  (2)  the  parties  by  written  stipulation,  consistent  with  such  rules, 
designate,  or  (3)  the  court  upon  motion  of  any  party,  or  on  its  own  motion, 
designates,  but  if  the  correctness  of  a  finding  of  fact  is  in  question,  all  the 
evidence  shall  be  included  except  such  portion  thereof  as  the  parties  agree  to 
omit. 

The  bill  would  authorize  the  courts  of  appeals,  with  the  approval  of  the  Judicial 
Conference  of  the  United  States,  to  make  rules,  not  inconsistent  with  the  foregoing 
provisions,  with  respect  to  the  content  of  the  record  to  be  filed,  and  with  respect 
to  the  time  and  manner  of  filing  the  record  if  the  statute  conferring  jurisdiction 
does  not  prescribe  the  time  and  manner  of  filing.  Since  the  foregoing  provisions 
authorize  the  parties  to  abbreviate  the  record  by  stipulation  consistent  with  the 
rules  of  the  court,  and  authorize  the  court  by  order  to  designate  the  contents 
of  the  record,  the  possible  area  for  the  operation  of  such  rules  with  respect  to  the 
contents  of  the  record  appear  to  be  to  limit  abbreviation  of  the  record  by  the  parties 
and  to  state  the  limits  within  which  the  court  would  require  abbreviation  if  the 
agency,  board,  commission  or  officer  is  not  eligible  to  elect,  or  does  not  elect,  to 
file  the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

The  new  section  would  further  provide  that  the  agency,  board,  commission,  or 
officer  may  transmit  to  the  court  of  appeals  either  the  original  papers  comprising 
the  record  to  be  filed  or  certified  true  copies  of  such  papers.  The  apparent 
purpose  of  this  provision  is  to  authorize  the  agency,  board,  commission,  or  officer 
to  file  the  original  papers  in  those  circumstances  in  which  it  considers  that  the 
expense  of  preparing  copies  would  be  unjustified.  It  is  evidently  intended, 
nevertheless,  that  if  the  bill  is  enacted  the  Judicial  Conference  of  the  United 
States  might  approve  rules  of  court  which  might  under  some  circumstances 
require  the  printing  of  the  entire  record  to  be  filed,  because  subsection  (b)  of  the 
new  section  provides  that,  if  the  rules  of  court  require  the  printing  of  the  entire 
record  to  be  filed,  the  agency,  board,  commission,  or  officer  shall  not  have  the 
option  of  filing  the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

Sections  29  and  30  of  the  Shipping  Act,  1916,  as  amended  (46  U.  S.  C.  828-829), 
make  orders  issued  by  the  Federal  Maritime  Board  under  that  act  enforceable  in 
the  United  States  district  courts.  The  bill,  therefore,  would  not  apply  to  pro¬ 
ceedings  to  enforce  such  orders. 

Public  Law  901,  81st  Congress  (the  act  of  December  29,  1950,  64  Stat.  1129) 
(5  U.  S.  C.  1031-1042),  however,  confers  on  the  United  States  courts  of  appeals 
jurisidiction  to  review  orders  issued  by  the  Federal  Maritime  Board  under  the 
Shipping  Act,  1916,  and  provides  (sec.  6)  that  the  record  to  be  filed  in  the  court 
bf  appeals  in  such  proceedings  shall  consist  of  the  pleadings,  evidence,  and  pro¬ 
ceedings  before  the  agency  or  such  portions  thereof  as  the  rules  of  court  require  or 
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such  portions  as  the  parties,  with  the  approval  of  the  court  of  appeals,  agree  upon 
in  writing. 

The  bill  would  amend  section  6  of  Public  Law  901  to  provide  that  the  record 
to  be  filed  shall  be  the  record  provided  for  in  section  2112  of  title  28,  United  States 
Code.  This  amendment  would  change  existing  statutory  law  in  the  following 
respect:  (1)  It  would  require  that  all  of  the  evidence  be  included  in  the  record  if 
the  correctness  of  a  finding  of  fact  is  in  question;  and  (2)  it  would  give  the  Board 
the  option  of  filing  the  entire  record  of  the  proceedings  before  it  without  abbrevia¬ 
tion  in  those  cases  in  which  the  rules  of  court  do  not  require  the  printing  of  the 
entire  record  to  be  filed. 

The  bill  would  amend  section  611  of  the  Merchant  Marine  Act,  1936,  as  amended 
which  provides  that,  if  an  operating-differential  subsidy  contractor  believes  that 
the  United  States  has  without  just  cause  defaulted  upon,  or  cancelled,  his  operat¬ 
ing-differential  subsidy  contract,  he  may  apply  to  the  Maritime  Commission, 
setting  forth  his  contentions,  for  permission  to  transfer  his  vessels  to  foreign 
registry,  and  if  the  Commission,  after  hearing,  finds  affirmatively  on  the  issue, 
it  shall  grant  the  application,  but  otherwise  deny  it.  Section  611  further  pro¬ 
vides  that,  if  the  application  is  denied,  the  contractor  may  obtain  a  review  of 
the  order  of  denial  in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  by  filing  in  that  court  a  written  petition,  a  copy  of  which  shall  be  served 
upon  any  member  of  the  Commission,  or  upon  any  officer  thereof  designated  for 
that  purpose,  and  the  Commission  shall  thereupon  file  in  the  court  a  transcript 
of  the  record  upon  which  the  order  was  entered  and  upon  such  filing  the  court 
shall  have  exclusive  jurisdiction  to  determine  whether  such  cancellation  or  de¬ 
fault  was  without  just  cause  and  to  affirm  or  set  aside  such  order. 

Section  17  of  the  bill  would  amend  this  section  611  of  the  1936  act  to  provide 
that  a  copy  of  the  petition  for  review  shall  be  served  on  a  member  of  the  Board 
rather  than  on  a  member  of  the  Commission,  that  the  record  provided  for  in 
section  2112  of  title  28  of  the  United  States  Code  shall  be  filed  in  the  court  rather 
than  a  transcript  of  the  record  upon  which  the  order  was  entered,  and  that  the 
jurisdiction  of  the  court  shall  attach  when  the  petition  for  review  is  filed  rather 
than  when  the  record  is  filed. 

Reorganization  Plan  No.  21  of  1950  abolished  the  Maritime  Commission,  created 
the  Federal  Maritime  Board,  and  divided  between  the  Federal  Maritime  Board 
and  the  Secretary  of  Commerce  the  functions  the  Maritime  Commission  had  under 
various  statutes.  Under  the  plan,  the  functions  under  section  611  of  the  Merchant 
Marine  Act,  1936,  would  be  exercised  in  some  cases  by  the  Federal  Maritime  Board 
and  in  others  by  the  Secretary  of  Commerce.  Under  section  905  (e)  of  the 
Merchant  Marine  Act,  1936,  as  amended  (Public  Law  586,  82d  Cong.;  66  Stat. 
760),  the  word  “Commission,”  as  used  in  the  Merchant  Marine  Act,  1936,  means 
the  Federal  Maritime  Board  or  the  Secretary  of  Commerce,  as  the  context  may 
require  to  conform  to  Reorganization  Plan  21  of  1950.  Section  17  should  be 
amended  to  let  this  definition  operate  properly  under  Reorganization  Plan  No.  21. 
This  can  be  accomplished  simply  by  restoring  in  section  17  of  the  bill  the  word 
“Commission”  in  place  of  the  word  “Board”  wherever  it  appears  in  the  section. 

The  bill  would  provide  for  abbreviated  records  to  be  filed  in  courts  of  appeals 
in  proceedings  in  those  courts  to  review  or  enforce  orders  of  agencies,  boards, 
commissions,  or  officers  of  the  United  States  and  for  review  or  enforcement  of  such 
orders  on  the  basis  of  the  original  papers,  and  would  make  the  time  of  the  filing  of 
the  petition  for  review  the  time  for  the  attaching  of  the  court’s  jurisdiction. 

If  section  17  of  the  bill  is  amended  as  suggested,  the  Federal  Maritime  Board 
would  have  no  objeLtion  to  enactment  of  the  bill. 

Sincerely  yours, 

Clarence  G.  Morse,  Chairman. 


June  6,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Congressman  Celler:  This  is  in  further  reply  to  your  letter  of  May  16, 
1957,  acknowledged  May  22,  1957,  requesting  our  comment  on  H.  R.  6788,  a  bill 
to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders 
of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement 
of  such  orders  on  the  original  papers  and  to  make  uniform  the  law  relating  to  the 
record  on  review  or  enforcement  of  such  orders,  and  for  other  purposes. 
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The  Board  believes  that  the  preparation  and  filing  of  the  complete  transcript 
of  the  record  of  the  administrative  proceeding  often  involves  needless  work  and 
expense  and  sometimes  serves  to  delay  the  review  proceeding.  Accordingly,  the 
Board  looks  with  favor  upon  any  proposal  which  will  serve  to  eliminate  these 
burdens  and  delays.  While  we  note  that  many  of  the  changes  suggested  by  the 
bill  have  already  been  incorporated  into  the  existing  rules  of  the  various  circuit 
courts  of  appeals,  these  rules  would  appear  to  be  applicable  only  to  the  extent 
that  an  underlying  statutory  provision  will  permit.  Legislation  along  the  lines 
of  H.  R.  6788  will  provide  the  necessary  statutory  authority  and  further  will 
provide  for  various  contingencies  not  covered  by  the  existing  rules. 

H.  R.  6788  has  been  examined  from  the  standpoint  of  its  relation  to  review 
proceedings  involving  Civil  Aeronautics  Board  orders,  and  in  general  we  endorse 
the  objectives  and  provisions  of  the  bill.  However,  we  have  one  change  to  suggest. 
While  the  Board  favors  a  procedure  which  permits  the  filing  of  an  abbreviated 
record  either  by  stipulation  or  by  court  order,  we  recommend  that  the  bill  be 
amended  so  as  to  permit  an  administrative  agency,  when  it  believes  it  advisable, 
to  file  a  complete  record.  Since  the  burden  and  expense  of  preparing  and  filing 
the  record  customarily  is  placed  on  the  agency,  it  is  believed  that  it  should  be  left 
to  agency  option  whether  a  complete  record  should  be  filed  with  the  reviewing 
court,  whether  negotiations  should  be  entered  into  looking  toward  a  stipulated 
record,  or  whether  an  order  should  be  sought  from  the  court  for  leave  to  file  less 
than  the  full  record.  Experience  indicates  that,  in  many  of  the  Board’s  cases, 
greater  time  and  effort  may  be  required  on  the  part  of  all  concerned  in  attempting 
to  determine  the  content  of  an  abbreviated  record  than  would  be  expended  in 
the  present  procedure  of  certifying  the  entire  transcript.  Further,  negotiation 
or  other  procedures  looking  toward  an  abbreviated  record  could  be  used  for 
purposes  of  delay.  The  agency’s  own  interest  in  eliminating  needless  work  and 
expense  will  serve  to  insure  that  stipulations  will  be  entered  into  whenever  feasible, 
or  application  made  to  the  reviewing  court  for  leave  to  file  less  than  the  complete 
record  in  an  appropriate  case. 

Accordingly,  the  Board  recommends  that  the  sentence  beginning  on  line  15, 
page  4  of  H.  R.  6788,  and  ending  on  line  21,  page  4,  be  stricken  and  the  following 
substituted:  “The  agency,  board,  commission,  or  officer  concerned  shall  have  an 
option  without  regard  to  the  foregoing  provisions  of  this  subsection,  to  file  in  the 
court  in  which  a  proceeding  is  pending  the  entire  record  of  the  proceedings  before 
it  without  abbreviation.” 

Subject  to  the  above  recommendation  for  amendment,  the  Board  endorses  the 
enactment  of  H.  R.  6788. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report. 

Sincerely  yours, 


James  R.  Dukfee,  Chairman. 


Department  of  Health,  Education,  and  Welfare, 

Washington,  June  7,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  response  to  your  request  of  May  16, 
1957,  for  a  report  on  H.  R.  6788,  a  bill  to  authorize  the  abbreviation  of  the  record 
on  the  review  or  enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of 
such  orders,  and  for  other  purposes. 

The  provisions  of  the  bill  are  entirely  of  a  technical  legal  character  and,  except 
for  several  technical  changes  not  pertinent  to  this  Department,  are  the  same  as 
the  provisions  of  H.  R.  6682,  84th  Congress,  on  which  bill  this  Department  re¬ 
ported  to  your  committee  last  year.  Our  comments  on  the  present  bill  are  there¬ 
fore  the  same  as  our  comments  on  the  earlier  bill,  except  for  necessary  changes  in 
section,  page,  and  line  references  and  except  for  drawing  attention  to  an  omission 
in  the  nature  of  a  typographical  error.  These  changes  are  set  forth  in  a  revision 
sheet  attached  to  the  enclosed  copy  of  our  last  year’s  comments. 

Subject  to  the  committee’s  consideration  of  the  suggestions  made  in  the  enclosed 
memorandum,  we  would  have  no  objection  to  enactment  of  the  bill. 
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The  Bureau  of  the  Budget  advises  that  it  perceives  no  objection  to  the  submis¬ 
sion  of  this  report  to  your  committee. 

Sincerely  yours, 

Elliott  L.  Richardson, 

Assistant  Secretary. 

Enclosures. 

July  11,  1956. 

Comments  on  H.  R.  6682,  a  Bill  To  Authorize  the  Abbreviation  of  the 

Record  on  the  Review  or  Enforcement  of  Orders  of  Administrative 

Agencies  by  the  Courts  of  Appeals  and  the  Review  or  Enforcement  of 

Such  Orders  on  the  Original  Papers  and  To  Make  Uniform  the  Law 

Relating  to  the  Record  on  Review  or  Enforcement  of  Such  Orders, 

and  for  Other  Purposes 

We  understand  that  the  bill  embodies  a  legislative  proposal  of  the  Committee 
on  Revision  of  the  Laws  of  the  Judicial  Conference  of  the  United  States.  It 
reflects  to  some  extent  suggestions  made  by  this  Department  to  Judge  Albert  B. 
Maris,  Chairman  of  that  Committee,  in  connection  with  a  preliminary  draft  of 
the  bill. 

The  whole  matter  of  records  and  briefs  on  review  of  administrative  action  has 
also  been  under  study  by  the  President’s  Conference  on  Administrative  Procedure. 
We  cooperated  with  the  Conference’s  Committee  on  Judicial  Review.  The 
Committee’s  recommendations  adopted  by  the  Conference  appear  on  pages  4  and 
5,  Report  of  the  Conference  on  Administrative  Procedure.  These  recommenda¬ 
tions  concern  only  the  filing  of  an  abbreviated  record  and  do  not  also  concern 
rule-prescribing  power  of  the  courts  of  appeals  as  to  the  time  and  manner  of  filing, 
and  the  contents  of,  the  record,  as  the  bill  does.  However,  the  President’s  Con¬ 
ference,  in  its  comments  on  this  matter,  expressly  stated  that  its  recommendation 
“is  not  intended  to  constitute  an  exclusive  prescription  of  the  provisions  of  such 
a  statute,  nor  is  it  intended  to  preclude  the  addition  of  other  provisions,  if  such 
are  determined  to  be  desirable  or  necessary.”  It  then  called  attention  to  the 
preliminary  draft  statute  of  the  Committee  on  Revision  of  Laws  of  the  Judicial 
Conference.  Within  their  scope  the  recommendations  of  the  President’s  Con¬ 
ference  are  substantially  in  accord  with  the  provisions  of  the  bill. 

Subject  to  the  Committee’s  consideration  of  the  comments  and  suggestions 
made  below,  the  provisions  of  the  bill,  insofar  as  they  involve  the  interests  of  this 
Department,  would  seem  to  constitute  desirable  steps  toward  facilitating  judicial 
review  of  administrative  action  by  courts  of  appeals  and  toward  the  promotion 
of  uniformity  in  that  respect. 

Our  specific  comments  on  the  provisions  of  the  bill  of  concern  to  the  Department 
are  as  follows: 

1.  Subsection  (a)  of  the  proposed  title  28,  United  States  Code,  section  2112, 
which  is  in  section  2  of  the  bill,  would  empower  the  United  States  courts  of  appeals, 
with  respect  to  proceedings  for  judicial  review  of  agency  orders  by  such  courts,  to 
adopt  rules  prescribing  the  time  and  manner  of  filing,  and  the  contents,  of  the 
record  where  the  applicable  statute  does  not  specifically  prescribe  these  require¬ 
ments.  In  the  case  of  this  Department,  this  provision  would  apply  to  the 
following  proceedings: 

(a)  Review — under  section  701  (f)  (1)  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  section  21  of  this  bill — of  orders  to  issue,  amend,  or  repeal 
regulations  under  section  401,  403  (j),  404  (a),  406  (a)  and  (b),  501  (b),  502  (d), 
502  (h),  504,  or  604  of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 

( b )  Review  of  orders  on  tolerances  for  pesticide  chemicals  in  or  on  raw  agricul¬ 
tural  commodities  (sec.  408  (i)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as 
amended  by  sec.  20  of  this  bill); 

(c)  Appeals  from  certain  actions  of  the  Surgeon  General  under  the  hospital  and 
medical  facilities  construction  program  (sec.  632  (b)  of  the  Public  Health  Service 
Act  (42  U.  S.  C.  29 lj  (b)),  as  amended  by  sec.  27  of  this  bill); 

( d )  Review  of  certain  actions  of  the  Commissioner  of  Education  relating  to  the 
construction  of  school  facilities  in  areas  affected  by  Federal  activities  (sec.  207  (b) 
of  the  act  of  September  23,  1950,  as  amended  (20  U.  S.  C.  277  (b)). 

2.  Subsection  (a)  of  the  proposed  section  2112  would,  when  judicial-review  pro¬ 
ceedings  have  been  instituted  in  two  or  more  courts  of  appeals  with  respect  to  the 
same  agency  order,  require  the  agency  to  “file  the  record  in  that  one  of  such 
courts  in  which  in  its  judgment  the  proceedings  may  be  carried  on  with  the  great¬ 
est  convenience  to  all  the  parties  involved”  (presumably  including  the  agency). 
The  other  courts  would  thereupon  be  required  to  transfer  their  cases  to  the  court 

95898  0—57 - 4 


34  ABBREVIATED  RECORDS  IN  REVIEWING  PROCEEDINGS 


in  which  the  record  was  filed.  The  courts  would  seem  to  have  no  discretion  in 
the  matter. 

In  the  light  of  experience,  we  believe  that  provisions  for  bringing  together  and 
in  effect  consolidating  parallel  review  proceedings  in  different  circuits  involving 
the  same  administrative  action  are  desirable  from  the  point  of  view  of  conserving 
the  time  of  the  courts  and  administrative  agencies  avoiding  unnecessary  expense 
in  filing  two  or  more  copies  of  the  record,  and  avoiding  delay,  uncertainty,  and 
confusion,  and  possible  conflicts  of  opinion  among  coordinate  courts.  The  com¬ 
mittee  may,  however,  wish  to  consider  whether,  as  proposed  by  the  bill,  the  pro¬ 
vision  should  be  mandatory  upon  the  agency,  whether  the  agencv’s  judgment 
should  be  final,  and  whether  the  court  selected  should  necessarily  be  one  of  the 
courts  in  which  a  review  proceeding  was  theretofore  commenced.  A  complication, 
moreover,  may  arise  out  of  the  fact  that  the  record  may  already  have  been  filed 
in  one  court,  and  the  case  heard  and  possibly  even  decided,  by  that  court  before 
judicial-review  proceedings  are  commenced  elsewhere. 

One  possible  alternative  would  be  to  provide  that  the  court  in  which  a  proceeding 
for  judicial  review  of  an  agency  order  is  first  commenced  shall  have  exclusive 
jurisdiction  and  that  other  courts  shall  transfer  their  cases  to  that  court,  except 
that  the  first  court,  upon  application  of  the  agency  or  of  any  other  party  in  interest, 
may  transfer  all  the  proceedings  (including  those  transferred  to  it  from  other 
courts)  (a)  to  any  other  court  of  appeals  stipulated  by  the  parties  or  (b),  in  the 
absence  of  such  stipulation,  to  any  other  court  of  appeals  in  which  in  the  deciding 
court’s  judgment  the  convenience  of  all  the  parties  would  be  best  served. 

3.  Subsection  (b)  of  the  proposed  section  2112  would  authorize  the  use  of  an 
abbreviated  record,  in  accordance  with  court  rules,  stipulation  of  the  parties,  or 
order  of  the  court,  but  provides  that  if  the  rules  of  the  court  do  not  require  the 
printing  of  the  entire  record  in  that  court  the  agency  may  nevertheless,  at  its 
option,  file  the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

These  provisions  are  satisfactory  to  us  in  their  present  form. 

4.  Section  20  of  the  bill  would  amend  section  408  (i)  (2)  and  (3)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (relating  to  tolerances  for  pesticide  chemicals  in 
or  on  raw  agricultural  commodities)  in  three  respects:  A  copy  of  the  petition  for 
judicial  review  filed  with  the  court  would  have  to  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  whose  order  is  to  be  reviewed,  instead  of  being 
“served”  on  the  Secretary.  Secondly,  the  time,  manner,  and  contents  of  the 
administrative  record  to  be  filed  with  the  court  would  have  to  conform  to  the 
proposed  section  2112  of  title  28  of  the  United  States  Code.  Thirdly,  the  juris¬ 
diction  of  the  court  would  attach  upon  the  filing  of  the  petition  for  judicial  review, 
not  (as  under  present  law)  upon  the  filing  of  the  record  with  the  court. 

We  believe  that  these  changes  would  be  desirable  improvements  in  the  law, 
though  we  regard  the  first  change  above  as  largely  one  of  form  rather  than  of 
substance.  The  reference  to  “subsection  (1)”  on  page  19,  line  25,  however,  is  a 
typographical  error.  It  should  read  “subsection  (1).” 

5.  Section  21  of  the  bill  would  amend  section  701  (f)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  to  provide  in  effect  that  the  filing  and  contents  of  the  adminis¬ 
trative  record  with  the  court  shall  be  governed  by  the  proposed  section  2112  of 
title  21,  United  States  Code.  We  believe  that,  in  the  interest  of  uniformity 
within  the  Federal  Food,  Drug,  and  Cosmetic  Act  the  additional  changes  contained 
in  section  20  of  the  bill,  above  referred  to,  should  also  be  incorporated  in  section  21. 
We  therefore  suggest  that  section  21  be  changed  to  read  as  follows: 

“Sec.  21.  (a)  The  second  and  third  sentences  of  paragraph  (1)  of  subsection  (f) 
of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.  S.  C.  371  (f)) 
are  amended  to  read  as  follows:  ‘A  copy  of  the  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Secretary  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secretary  shall  file  in  the  court  the  record 
of  the  proceedings  on  which  he  based  his  order,  as  provided  in  section  2112  of 
title  28,  United  States  Code.’ 

“(b)  The  first  sentence  of  paragraph  (3)  of  subsection  (f)  of  section  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.  S.  C.  371  (f))  is  amended  to  read 
as  follows:  ‘Upon  the  filing  of  the  petition  referred  to  in  paragraph  (1)  of  this 
subsection,  the  court  shall  have  jurisdiction  to  affirm  the  order,  or  to  set  it  aside 
in  whole  or  in  part,  temporarily  or  permanently.’  ” 

6.  Similarly,  we  suggest  that,  in  line  with  the  above-mentioned  changes, 
section  27  (a)  of  the  bill  (p.  24,  lines  17-23),  be  changed  to  read  as  follows: 

“Sec.  27.  (a)  Paragraph  (1)  as  amended,  of  section  632  (b)  of  the  Public  Health 
Service  Act  (42  U.  S.  C.  291  j  (b)  (1))  is  amended  to  read  as  follows: 

“.‘(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  application  under 
section  625  or  section  654,  the  State  agency  through  which  the  application  was 


ABBREVIATED  RECORDS  IN  REVIEWING  PROCEEDINGS  35 


submitted,  or  if  any  State  is  dissatisfied  with  the  Surgeon  General’s  action  under 
subsection  (a)  of  this  section,  such  State  may  appeal  to  the  United  States  court 
of  appeals  for  the  circuit  in  which  such  State'  is  located  bv  filing  with  such  court 
a  notice  of  appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the  filing  of 
such  notice.  A  copy  of  the  notice  of  appeal  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Surgeon  General,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Surgeon  General  shall  file  in  the  court  the 
record  of  the  proceedings  on  which  he  based  his  action,  as  provided  in  section  2112 
of  title  28,  United  States  Code.’  ” 

7.  Again,  in  order  to  make  the  section  on  review  of  actions 'of  the  Commissioner 
of  Education  consistent  with  these  changes,  we  suggest  the  following  changes 
which  we  believe  are  largely  clarifying  rather  than  additive  of  substantive  law. 
Change  section  33  in  the  bill  (p.  28,  iines  1 1-12)  to  section  34  and  add  a  new  section 
to  read  as  follows: 

“Sec.  33.  Section  207  (b)  of  the  Act  of  September  23,  1950,  as  amended  (20 
U.  S.  C.  277  (b))  is  amended  by  adding  at  the  end  of  that  subsection  the  following: 
‘A  copy  of  a  notice  of  appeal  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Commissioner,  or  any  officer  designated  by  him  for  that  purpose. 
Upon  the  filing  of  a  notice  of  appeal  with  it,  the  court  shall  have  jurisdiction  to 
affirm  or  set  aside  the  decision  of  the  Commissioner  in  whole  or  in  part.’  ” 

REVISION  SHEET  TO  DEPARTMENT  OF  HEALTH,  EDUCATION,  AND  WELFARE’S 
COMMENTS  ON  H.  R.  6682,  84TH  CONG.,  FOR  H.  R.  6788,  85TH  CONG. 

In  comments  on  H.  R.  6682: 

(1)  On  page  3,  part  4,  second  paragraph,  delete  the  second  and  third  sentences 
of  that  paragraph  and  substitute  the  following  in  place  thereof:  “Line  19  on 
page  19  contains  a  typographical  error.  That  portion  of  the  bill  should  read: 
‘the  court  the  record,’  etc.  It  is  obvious  that  the  two  words  italicized  were  omitted 
from  the  printed  version  of  the  bill.  Also  the  reference  “subsection  (1)”  on 
page  20,  line  4,  is  a  typographical  error  which  should  read  “subsection  (1)”. 

(2)  On  page  4,  part  6,  first  paragraph,  delete  “17-23”  and  substitute  in  place 
thereof  “18-24”. 

(3)  Again  on  page  4,  part  7,  change,  where  used  in  that  part,  “33”  to  “35”, 
“28”  to  “29”  and  “34”  to  “36”. 


Federal  Trade  Commission, 

Office  of  the  Chairman, 

Washington,  June  11,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  letter  of  May  16,  1957, 
inviting  an  expression  of  the  views  of  this  Commission  upon  H.  R.  6788,  85th 
Congress,  1st  session,  a  bill  to  authorize  the  abbreviation  of  the  record  on  the 
review  or  enforcement  of  orders  of  administrative  agencies  by  the  courts  of 
appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers  and 
to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  such 
orders  and  for  other  purposes. 

This  bill  would  add  a  new  section  to  chapter  133  of  title  28  of  the  United  States 
Code  and  would  amend  the  acts  of  various  administrative  agencies,  thereby 
making  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  orders 
of  such  agencies.  The  Commission  generally  is  in  accord  with  the  purposes  of 
the  bill,  but  desires  to  call  your  attention  to  an  inconsistency  in  the  proposed 
amendments  to  the  Federal  Trade  Commission  Act  and  the  Clayton  Act,  contained 
in  sections  3  and  4  of  the  bill. 

Section  3  (a)  of  the  bill,  amending  the  sixth  sentence  of  subsection  (b)  of 
section  5  of  the  Federal  Trade  Commission  Act,  as  amended  (52  St  at.  112), 
would  provide  that  “until  the  record  in  the  proceeding  has  been  filed  in  a  court 
of  appeals  of  the  United  States,”  the  Commission  may  at  any  time  modify  or 
set  aside  its  report  or  order  to  cease  and  desist.  Section  3  (c)  of  the  bill,  amend¬ 
ing  subsection  (d)  of  section  5,  would  provide  that  the  jurisdiction  of  the  court 
of  appeals  shall  be  exclusive  upon  the  filing  of  the  record  with  the  court.  These 
provisions,  in  substance,  are  the  same  as  the  corresponding  provisions  of  the 
present  statute.  They  contemplate  that  the  jurisdiction  of  the  court  will  not 
attach  until  the  record  is  filed.  But  section  3  (b)  of  the  bill,  amending  the 
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third  sentence  of  subsection  (c)  of  section  5,  would  provide  that  the  jurisdiction 
of  the  court  of  appeals  would  attach  “Upon  such  filing  of  the  petition,”  without 
reference  to  the  filing  of  the  record.  The  comparable  provision  of  the  present 
statute  provides  that  such  jurisdiction  shall  attach  “upon  such  filing  of  the 
petition  and  transcript  *  *  We  think  that  to  remove  this  inconsistency 

the  third  sentence  of  subsection  (c)  of  section  5  of  the  Federal  Trade  Commis¬ 
sion  Act  should  be  modified  so  as  to  provide  as  follows,  the  italicized  words 
having  been  added  to  the  language  of  the  proposed  bill:  “Upon  such  filing  of  the 
petition  and  record,  or  upon  the  filing  of  a  stipulation  or  the  entry  of  an  order  to 
the  effect  that  no  record  need  he  filed  in  the  court  of  appeals,  the  court  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined  therein  and  shall 
have  power  to  make  and  enter  a  decree  affirming,  modifying,  or  setting  aside 
the  order  of  the  Commission,  and  enforcing  the  same  to  the  extent  that  such 
order  is  affirmed  and  to  issue  such  writs  as  are  ancillary  to  its  jurisdiction  or  are 
necessary  in  its  judgment  to  prevent  injury  to  the  public  or  to  competitors 
pendente  lite.” 

We  consider  the  present  provisions  of  law,  which  afford  the  Commission  an 
opportunity  to  consider  and  act  upon  petitions  for  reconsideration  before  court 
review,  to  be  very  desirable.  They  enable  the  Commission  to  correct  inadvertent 
errors  that  occasionally  occur,  and  are  quite  valuable  in  preventing  unnecessary 
litigation  through  the  opportunity  for  careful  reconsideration  in  appropriate 
instances.  We  think  it  would  be  regrettable  to  have  any  inconsistency  in,  or 
uncertainty  about,  the  continuance  of  these  useful  provisions  of  existing  law. 

For  the  same  reasons,  like  observations  are  pertinent  with  reference  to  section 
4  of  the  bill,  amending  section  11  of  the  Clayton  Act,  as  amended  (64  Stat.  1127). 
Section  4  (a)  would  amend  the  sixth  sentence  of  the  second  paragraph  of  section 
1 1  of  the  act  so  as  to  provide  that  “Until  the  record”  is  filed  with  a  court  of  appeals 
the  Commission  may  modify  or  set  aside  its  report  or  order  to  cease  and  desist. 
Section  4  (d)  would  amend  the  fifth  paragraph  of  section  1 1  of  the  act  so  as  to 
provide  that  the  jurisdiction  of  the  court  of  appeals  shall  be  exclusive  upon  the 
filing  of  the  record  with  the  court.  These  provisions  are  substantially  the  same 
as  the  corresponding  provisions  of  the  present  statute,  and  contemplate  that  the 
jurisdiction  of  the  court  will  not  attach  until  the  record  is  filed.  Section  4  (c)  of 
the  bill,  however,  would  amend  the  third  sentence  of  the  fourth  paragraph  of 
section  11  of  the  act  so  as  to  provide  that  the  jurisdiction  of  the  court  of  appeals 
would  attach  “Upon  the  filing  of  such  petition,”  without  reference  to  the  filing 
of  the  record. 

In  order  to  remove  this  apparent  inconsistency,  we  think  the  third  sentence  of 
the  fourth  paragraph  of  section  11  of  the  Calyton  Act  should  be  modified  so  as 
to  provide  as  follows,  the  italicized  words  having  been  added  to  the  language  of 
the  proposed  bill:  “Upon  the  filing  of  such  petition  and  record,  or  upon  the  filing 
of  a  stipulation  or  the  entry  of  an  order  to  the  effect  that  no  record  need  be  filed  in  the 
court  of  appeals,  the  court  shall  have  the  same  jurisdiction  to  affirm,  set  aside, 
or  modify  the  order  of  the  Commission  or  Board  as  in  the  case  of  an  application 
by  the  Commission  or  Board  for  the  enforcement  of  its  order,  and  the  findings  of 
the  Commission  or  Board  as  to  the  facts,  if  supported  by  substantial  evidence 
determined  as  provided  in  section  10  (e)  of  the  Administrative  Procedure  Act, 
shall  in  like  manner  be  conclusive.” 


We  have  only  one  further  comment,  which  relates  to  the  last  sentence  of  sub¬ 
section  (b)  of  proposed  section  2112  of  title  28  of  the  United  States  Code,  con¬ 
tained  in  section  2  of  the  proposed  bill.  That  sentence  is  in  the  following  language : 
“If  the  rules  of  the  court  of  appeals  in  which  a  proceeding  is  pending  do  not  require 
the  printing  of  the  entire  record  in  that  court  the  agency,  board,  commission,  or 
officer  concerned  may,  at  its  option  and  without  regard  to  the  foregoing  provisions 
of  this  subsection,  file  in  the  court  the  entire  record  of  the  proceedings  before  it 
without  abbreviation.  [Italics  supplied.] 

The  Commission  is  anxious  to  preserve  the  option  of  filing  a  transcript  of  the 
entire  record  in  the  court  of  appeals.  While  we  believe  the  above  language  may 
accomplish  this  purpose,  we  see  no  need  for  the  portion  italicized  above  and 
suggest  that  it  be  stricken. 

By  direction  of  the  Commission. 

John  W.  Gwynne,  Chairman. 


N.  B. — The  Bureau  of  the  Budget  advises  there  is  no  objection  to  the  submission 
of  this  report. 
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June  10,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the  views  of  the 
Department  of  Justice  concerning  the  bill  (H.  R.  6788)  to  authorize  the  abbrevia¬ 
tion  of  the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies 
by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the 
original  papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or 
enforcement  of  such  orders  and  for  other  purposes. 

This  bill  would  authorize  the  several  courts  of  appeals  to  adopt,  with  the  ap¬ 
proval  of  the  Judicial  Conference,  rules  prescribing  the  time  and  manner  of  filing 
and  the  contents  of  the  record  in  all  proceedings  instituted  in  the  courts  of  appeals 
to  review  or  enforce  orders  of  administrative  agencies,  boards,  commissions,  and 
officers,  in  which  the  applicable  statute  does  not  specifically  prescribe  such  time 
or  manner  of  filing  or  contents  of  the  record.  It  would  also  provide  for  abbrevia¬ 
tion  of  such  records  pursuant  to  rules  of  court,  stipulation  of  the  parties,  or  court 
order.  The  bill  would  permit  an  agency  which  issued  an  order  to  file  the  original 
papers  in  lieu  of  a  transcript  and  to  regain  possession  of  them  upon  completion  of 
the  proceedings  in  the  court  of  appeals.  It  would  also  incorporate  the  foregoing 
provisions  in  a  number  of  existing  statutes  dealing  with  review  of  administrative 
orders  by  courts  of  appeals. 

The  Department  of  Justice  considers  the  proposal  a  laudable  effort  to  eliminate 
unnecessary  expenditures  in  time  and  money  in  the  review  of  agency  orders  by  the 
courts  of  appeals.  Accordingly,  it  recommends  enactment  of  the  measure.  It 
is  noted  that  at  its  annual  meeting  in  September  1956,  the  Judicial  Conference 
reaffirmed  its  previously  expressed  approval  of  this  legislation  with  a  minor 
amendment. 

Some  concern  has  been  expressed  that  the  broad  language  of  the  proposed 
section  2112  (a)  may  possibly  be  construed  to  apply  to  certain  proceedings  not 
intended  to  be  covered,  for  example,  decisions  of  the  Tax  Court  and  administrative 
orders  for  the  exclusion  and  deportation  of  aliens  entered  under  the  provisions  of 
the  Immigration  and  Nationality  Act  of  1952  (66  Stat.  1166;  8  U.  S.  C.  A.,  1101 
et  seq.).  As  you  know,  Tax  Court  decisions  are  presently  subject  to  review  by 
the  courts  of  appeals  pursuant  to  section  7482  of  the  Internal  Revenue  Code  of 
1954  (26  U.  S.  C.,  7482) ;  exclusion  and  deportation  orders,  to  the  extent  that 
judicial  review  is  permissible,  are  uniformly  reviewable  in  the  first  instance  in 
the  district  courts.  The  apprehension  arises  because  of  the  broad  language  of 
section  2112  (a)  that  it  shall  apply  to  “all  proceedings  instituted  in  the  courts 
of  appeals  to  *  *  *  review  *  *  *  orders  of  administrative  agencies,  boards, 
commissions  and  officers  *  *  In  this  connection  it  might  be  both  desirable 

and  appropriate  to  incorporate  in  the  committee  reports  express  language  that 
the  bill  is  not  intended  to  apply  to  decisions  of  the  Tax  Court  or  to  exclusion  and 
deportation  orders.  Although  there  would  appear  to  be  little  basis  for  believing 
that  the  bill  in  its  present  form  could  reasonably  be  construed  to  extend  to  such 
proceedings,  it  may  nevertheless  be  wise  to  dispel  any  possible  ambiguity  in  this 
regard. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  submis¬ 
sion  of  this  report. 

Sincerely, 

William  P.  Rogers, 

Deputy  Attorney  General. 


American  Bar  Association  Supplemental  Report  of  the  Section  of  Ad¬ 
ministrative  Law,  February  1957 — No.  13 

recommendations 

I 

Be  it  resolved,  That  the  American  Bar  Association  supports  legislation  to 
authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders 
of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement 
of  such  orders  on  their  original  papers  and  thereby  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders. 

Be  it  further  resolved,  That  the  American  Bar  Association  recommends  legisla¬ 
tion  to  include  the  following: 
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(1)  A  provision  giving  to  the  court  of  appeals,  in  which  the  first  proceeding  is 
instituted  to  enforce  or  review  a  given  administrative  order,  exclusive  jurisdiction 
of  all  appeals  therefrom  and  to  authorize  said  court,  on  motion  of  an  interested 
party,  to  transfer  said  proceeding  to  any  court  of  appeals  which  the  parties 
stipulate,  or  absent  such  stipulation,  to  such  court  of  appeals  as  asid  court  deter¬ 
mines  will  best  serve  the  convenience  of  the  parties. 

(2)  Provision  that  all  rules  adopted  under  the  proposed  act  shall  be  uniform 
and  shall  apply  without  exception  for  different  procedures  under  existing  statutes. 

(3)  A  provision  to  the  following  effect: 

The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding  shall, 
at  the  option  of  any  party  thereto,  consist  of  the  entire  record  in  said  pro¬ 
ceeding,  or  such  portions  thereof  (1)  as  the  said  rules  of  the  court  of  appeals 
may  require  to  be  included  therein;  (2)  as  the  parties  to  the  administrative 
proceeding  under  review  or  enforcement  and  any  intervenor  in  said  court, 
by  written  stipulation  filed  with  said  court,  may,  consistently  with  the  rules 
of  said  court,  designate  to  be  included  therein;  or  (3)  as  the  court  upon 
motion  of  a  party  or,  after  a  prehearing  conference  upon  its  own  motion, 
may  by  order  in  such  proceeding  designate  to  be  included  therein.  Such  a 
stipulation  or  order  may  provide  in  an  appropriate  case  that  no  record  need 
be  filed  in  the  court  of  appeals.  If  there  is  omitted  from  the  record  any 
portion  of  the  proceedings  before  said  agency,  which  the  court  subsequently 
determines  to  be  necessary,  the  court  may  direct  that  such  additional  portion 
of  said  proceedings  be  filed  as  a  supplement  to  the  record.  Unless  ordered 
by  said  court,  it  shall  not  be  necessary  to  print  the  record  on  petition  for 
review  or  enforcement  of  such  order,  except  that  appellant  shall  print  as 
part  of  the  appendix  to  his  brief  the  pertinent  pleadings  and  docket  entries, 
the  order  sought  to  be  reviewed  or  enforced,  together  with  any  findings  of 
fact,  conclusions  of  law  and  opinion  of  said  agency. 

(4)  That  the  foregoing  legislation  apply  to  proceedings  instituted  in  a  three- 
judge  United  States  district  court  to  enforce  or  review  an  order  of  an  adminis¬ 
trative  agency. 

II 

Be  it  resolved,  That  the  American  Bar  Association  recommend  to  the  Judicial 
Conference  that  the  several  United  States  courts  of  appeals  be  urged  to  adopt  a 
uniform  rule  relating  to  the  review  of  orders  of  administrative  agencies  whereby 
the  court,  in  any  review  or  enforcement  proceeding  of  orders  made  by  adminis¬ 
trative  agencies,  may  in  its  discretion  direct  the  attorneys  for  the  parties  to  appear 
before  the  court  or  a  judge  thereof  for  a  prehearing  conference  to  consider  the 
simplification  of  the  issues  and  such  other  matters  as  may  aid  in  the  disposition 
of  the  proceeding  by  the  court.  The  court  or  judge  shall  make  an  order  which 
recites  the  action  taken  at  the  conference  and  agreements,  if  any,  made  by  the 
parties  as  to  any  of  the  matters  considered;  and  in  the  absence  of  such  agreements, 
the  court,  may  in  its  discretion  make  an  order  simplifying  the  issues  or,  in  further¬ 
ance  of  convenience  or  to  avoid  prejudice,  if  may  order  a  separate,  preliminary 
hearing  of  any  issue  or  issues,  including  any  issue  or  issues  of  law  which  can  be 
segregated  from  issues  of  fact.  Such  order  or  orders  when  entered  shall  control 
the  subsequent  course  of  the  proceeding,  unless  modified  to  prevent  manifest 
injustice. 

Report 

RECOMMENDATION  I 

(a)  Abbreviation  of  Record  and  Uniformity  of  Record  on  Review. — This  portion 
of  the  first  resolution  was  adopted  by  the  section  unanimously  at  the  Dallas 
meeting.  The  proposal  for  legislation  originated  with  the  Judicial  Conference  of 
the  United  States.  Our  recommendations  are  consistent  with  the  purposes  and 
objects  of  the  Judicial  Conference  proposal. 

As  we  all  know,  there  are  57  varieties  of  court  appeals,  review  and  enforcement 
proceedings  covering  the  decisions  of  administrative  agencies.  Each  is  regulated 
by  its  own  statute;  and  many  times  where  the  courts  have  authority  to  establish 
rules  the  courts  of  appeals  have  adopted  widely  varying  rules  to  govern  the  court 
review  of  agency  decisions.  In  the  view  of  the  Judicial  Conference,  legislation  is 
needed  to  untangle  the  snarl;  simplify  procedure;  permit  abbreviation  of  lengthy 
records;  and  bring  uniformity  to  this  field  of  law.  With  that  view  we  agree. 

The  remaining  portions  of  the  resolution  were  unanimously  adopted  by  the 
council  of  the  section  of  administrative  law  at  this  midwinter  meeting  under 
authority  delegated  to  the  council  by  the  section  (Bylaws,  Section  of  Administra- 
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tive  Law,  art.  VI,  sec.  1).  These  are  proposed  at  this  time  in  order  to  enable  the 
association  to  appear  effectively  in  connection  with  studies  of  the  field  undertaken 
by  the  House  Committee  on  the  Judiciary,  which  studies  are  expected  to  eventuate 
in  legislation  during  the  present  session  of  Congress. 

(6)  Forum  in  cases  of  multi-pie  appeals.- — At  the  present  time,  multiple  review 
proceedings  of  the  same  agency  action  may  be  instituted  in  several  circuits.  The 
proposal  of  the  resolution  would  enable  a  court  to  determine  the  forum  of  greatest 
convenience  to  the  parties,  thereby  overcoming  some  cases  of  hardship  under  the 
present  law,  and  would  eliminate  the  power  of  an  agency  alone  to  select  the  forum 
for  review  of  its  own  action. 

(c)  Uniformity  of  rules  on  review  of  agency  proceedings. — The  need  for  uniformity 
in  this  field  is  obvious  to  us  all. 

(d)  Contents  of  record  on  review  of  agency  decisions. — Under  present  procedure  in 
some  circuits,  in  cases  of  review  of  agency  action  when  the  entire  record  is  filed 
with  the  court  of  appeals,  it  must  be  printed.  If  the  agency  be  trusted  to  edit  the 
record  in  order  to  reduce  printing  costs,  it  may  send  either  entirely  too  much  or 
entirely  too  little  to  the  court  with  resulting  expense  and  delay.  Thus  far  the 
best  means  found  for  meeting  the  problem  consists  of  permitting  the  filing  of  the 
entire  record  as  made  in  the  agency  (or  such  portions  as  the  court  shall  require 
or  the  parties  stipulate  to  be  included),  the  parties  then  being  permitted  to  select 
the  portions  to  be  printed  in  one  way  or  another,  subject  to  the  control  of  the 
court,  of  course. 

(e)  Three-judge  court  review  of  agency  decisions. — That  the  foregoing  improve¬ 
ments  should  extend  to  review  or  enforcement  proceedings  before  three-judge 
United  States  district  courts,  as  in  Interstate  Commerce  Commission  cases 
frequently  involving  multiple  appeals  and  tremendous  records,  is  obvious. 

RECOMMENDATION  II 

Simplification  and  separation  of  issues. — Presently  on  review  of  agency  action 
some  circuits  provide  for  prehearing  conferences  in  the  appellate  courts  and 
simplification  of  issues,  but  only  under  agreement  by  the  parties.  The  courts 
have  not  felt  themselves  authorized  to  adopt  simplification  procedures  absent 
agreement.  This  proposal  would  extend  to  the  courts  of  appeals  power  to  avail 
themselves  of  the  well-known  benefits  of  prehearing  procedure,  including  separate 
hearings  on  particular  issues,  which  are  now  effectively  utilized  by  the  district 
courts. 

Respectfully  submitted. 

Harold  L.  Russell, 
Chairman,  Section  of  Administrative  Law. 
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APPEAL  OF  ADMINISTRATIVE  AGENCY  DECISIONS 


THURSDAY,  MAY  17,  1956 

House  of  Representatives, 

Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington,  D.  C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:30  a.  m.,  in  room 
327,  House  Office  Building,  the  Honorable  James  M.  Quigley  pre¬ 
siding,  for  consideration  of  H.  R.  6682. 

Present:  Congressmen  Jack  B.  Brooks  (acting  chairman),  James  M. 
Quigley,  Shepard  J.  Crumpacker,  and  Dean  P.  Taylor. 

Also  present:  Cyril  F.  Brickfield,  committee  counsel,  and  Bessie  M. 
Orcutt,  administrative  assistant. 

(H.  R.  6682  is  as  follows:) 

[H.  R.  6682,  84th  Cong.  1st  sess.] 

A  BILL  To  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of  administra¬ 
tive  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders  and  for 
other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  analysis  of  chapter  133  of  title  28  of  the 
United  States  Code,  immediately  preceding  section  2101  of  such  title,  is  amended 
by  inserting  at  the  end  thereof  the  following  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 

Sec.  2.  Chapter  133  of  title  28  of  the  United  States  Code  is  amended  by  in¬ 
serting  at  the  end  of  such  chapter  immediately  following  section  2111  an  addi¬ 
tional  section,  as  follows: 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders 

“(a)  The  several  courts  of  appeals  shall  have  power  to  adopt,  with  the  approval 
of  the  Judicial  Conference  of  the  United  States,  rules  prescribing  the  time  and 
manner  of  filing  and  the  contents  of  the  record  in  all  proceedings  instituted  in 
the  courts  of  appeals  to  enjoin,  set  aside,  suspend,  modify,  or  otherwise  review 
or  enforce  orders  of  administrative  agencies,  boards,  commissions,  and  officers, 
in  which  the  applicable  statute  does  not  specifically  prescribe  such  time  or  manner 
of  filing  or  contents  of  the  record.  The  record  in  such  proceedings  shall  be  certi¬ 
fied  and  filed  in  the  court  of  appeals  by  the  agency,  board,  commission,  or  officer 
concerned  within  the  time  and  in  the  manner  prescribed  by  such  rules.  If  pro¬ 
ceedings  have  been  instituted  in  two  or  more  courts  of  appeals  with  respect  to 
the  same  order  the  agency,  board,  commission,  or  officer  concerned  shall  file  the 
record  in  that  one  of  such  courts  in  which  in  its  judgment  the  proceedings  may 
be  carried  on  with  the  greatest  convenience  to  all  the  parties  involved.  The 
other  courts  in  which  such  proceedings  are  pending  shall  thereupon  transfer 
them  to  the  court  of  appeals  in  which  the  record  has  been  filed. 

“(b)  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding  shall 
consist  of  the  order  sought  to  be  reviewed  or  enforced,  the  findings  or  report 
upon  which  it  is  based,  and  the  pleadings,  evidence  and  proceedings  before  the 
agency,  board,  commission  or  officer  concerned,  or  such  portions  thereof  (1)  as 
the  said  rules  of  the  court  of  appeals  may  require  to  be  included  therein,  or  (2) 
as  the  agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review 
or  respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission  or 
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officer  concerned  or  in  the  court  in  any  such  proceeding  may  consistently  with 
the  rules  of  such  court  designate  to  be  included  therein,  or  (3)  as  the  court  upon 
motion  of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion  may  by 
order  in  any  such  proceeding  designate  to  be  included  therein.  Such  a  stipula¬ 
tion  or  order  may  provide  in  an  appropriate  case  that  no  record  need  be  filed  in 
the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact  by  the 
agency,  board,  commission  or  officer  is  in  question  all  of  the  evidence  before  the 
agency,  board,  commission  or  officer  shall  be  included  in  the  record  except  such 
as  the  agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review 
or  respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission 
or  officer  concerned  or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the 
questioned  finding.  If  there  is  omitted  from  the  record  any  portion  of  the  proceed¬ 
ings  before  the  agency,  board,  commission  or  officer  which  the  court  subsequently 
determines  to  be  necessary  for  it  to  consider  to  enable  it  to  review  or  enforce  the 
order  in  question  the  court  may  direct  that  such  additional  portion  of  the  pro¬ 
ceedings  be  filed  as  a  supplement  to  the  record.  If  the  rules  of  the  court  of  appeals 
in  which  a  proceeding  is  pending  do  not  require  the  printing  of  the  entire  record 
in  that  court  the  agency,  board,  commission  or  officer  concerned  may,  at  its  option 
and  without  regard  to  the  foregoing  provisions  of  this  subsection,  file  in  the  court 
the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  concerned  may  transmit  to  the 
court  of  appeals  the  original  papers  comprising  the  whole  or  any  part  of  the  record 
or  any  supplemental  record,  otherwise  true  copies  of  such  papers  certified  by  an 
authorized  officer  or  deputy  of  the  agency,  board,  commission,  or  officer  concerned 
shall  be  transmitted.  Any  original  papers  thus  transmitted  to  the  court  of  ap¬ 
peals  shall  be  returned  to  the  agency,  board,  commission,  or  officer  concerned  upon 
the  final  determination  of  the  review  or  enforcement  proceeding.  Pending  such 
final  determination  any  such  papers  may  be  returned  by  the  court  temporarily 
to  the  custody  of  the  agency,  board,  commission,  or  officer  concerned  if  needed  for 
the  transaction  of  the  public  business.  Certified  copies  of  any  papers  included  in 
the  record  or  any  supplemental  record  may  also  be  returned  to  the  agency,  board, 
commission,  or  officer  concerned  upon  the  final  determination  of  review  proceedings. 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112),  is  amended  to  read  as  follows: 
“Until  the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if  no  such 
petition  has  been  duly  filed  within  such  time,  or,  if  a  petition  for  review  has  been 
filed  within  such  time  then  until  the  record  in  the  proceeding  has  been  filed  in  a 
court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the  Commission 
may  at  any  time,  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made  or  issued 
by  it  under  this  section.”. 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112-113),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Commission,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  in  the  proceeding,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  petition  the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein  and  shall  have  power 
to  make  and  enter  a  decree  affirming,  modifying,  or  setting  aside  the  order  of 
the  Commission,  and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed 
and  to  issue  such  writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in  its 
judgment  to  prevent  injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (52  Stat.  113),  is  amended  to  read  as  follows: 

“(d)  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  court  of  appeals 
of  the  United  States  to  affirm,  enforce,  modify,  or  set  aside  orders  of  the  Com¬ 
mission  shall  be  exclusive.” 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  ag  amended  (64  Stat.  1127),  is  amended  to  read  as 
follows:  “Until  the  record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commission  or  Board  may 
at  any  time,  upon  such  notice,  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1127),  are  amended  to  read  as 
follows; 
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“If  such  person  fails  to  neglects  to  obey  such  order  of  the  Commission  or 
Board  while  the  same  is  in  effect  the  Commission  or  Board  may  apply  to  the 
United  States  court  of  appeals,  within  any  circuit  where  the  violation  complained 
of  was  or  is  being  committed  or  where  such  person  resides  or  carries  on  business, 
for  the  enforcement  of  its  order,  and  shall  file  the  record  in  the  proceeding,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such  filing  of 
the  application  the  court  shall  cause  notice  thereof  to  be  served  upon  such  per¬ 
son,  and  thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question 
determined  therein,  and  shall  have  power  to  make  and  enter  a  decree  affirming, 
modifying,  or  setting  aside  the  order  of  the  Commission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  paragraph  of  section  11  of 
the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1128),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Commission  or  Board  and  thereupon  the  Commission  or 
Board  shall  file  in  the  court  the  record  in  the  proceeding,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition  the  court 
shall  have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the 
Commission  or  Board  as  in  the  case  of  an  application  by  the  Commission  or 
Board  for  the  enforcement  of  its  order,  and  the  findings  of  the  Commission  or 
Board  as  to  the  facts,  if  supported  by  substantial  evidence,  determined  as  pro¬ 
vided  in  section  10  (e)  of  the  Administrative  Procedure  Act,  shall  in  like  manner 
be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15,  1914,  as  amended 
(64  Stat.  1128),  is  amended  to  read  as  follows: 

“Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  United  States  court 
of  appeals  to  enforce,  set  aside,  or  modify  orders  of  the  Commission  or  Board 
shall  be  exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of  section  2  of 
the  Act  of  July  28,  1916  (39  Stat.  425),  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the 
Post  Office  Department  and  thereupon  the  said  department  shall  file  in  the  court 
the  record,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or 
modify  the  order  of  the  department.” 

Sec.  6.  (a)  Subsection  (c)  of  section  203  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in  a  court  of  appeals  of  the 
United  States,  as  provided  in  section  204,  the  Secretary  at  any  time,  upon  such 
notice  and  in  such  manner  as  he  deems  proper,  but  only  after  reasonable  oppor¬ 
tunity  to  the  packer  to  be  heard,  may  amend  or  set  aside  the  report  or  order, 
in  whole  or  in  part.” 

(b)  Subsections  (b)  and  (c)  of  section  204  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  are  amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to 
be  delivered  to  the  Secretary,  and  the  Secretary  shall  thereupon  file  in  the  court 
the  record  in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  If  before  such  record  is  filed  the  Secretary  amends  or  sets  aside  his 
report  or  order,  in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within 
such  time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  petition  is  filed  the  court,  on  application  of  the 
Secretary,  may  issue  a  temporary  injunction  restraining,  to  the  extent  it  deems 
proper,  the  packer  and  his  officers,  directors,  agents,  and  employees,  from  vio¬ 
lating  any  of  the  provisions  of  the  order  pending  the  final  determination  of  the 
appeal.” 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Packers  and 
Stockyards  Act,  1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(h)  The  court  of  appeals  shall  have  jurisdiction,  which  upon  the  filing  of  the 
record  with  it  shall  be  exclusive,  to  review,  and  to  affirm,  set  aside,  or  modify, 
such  orders  of  the  Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the  United  States 
upon  certiorari,  as  provided  in  section  1254  of  title  28,  if  such  writ  is  duly  applied 
for  within  sixty  days  after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  sentence  of  paragraph  (a)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1001),  is  amended  to  read  as  follows:  “The  clerk  of  the 
court  in  which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to 
be  delivered  to  the  Secretary  of  Agriculture,  Chairman  of  said  Commission,  or 
any  member  thereof,  and  the  said  Commission  shall  thereupon  file  in  the  court 
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“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  transmitted  to  the 
Board  by  the  clerk  of  the  court;  and  the  Board  shall  thereupon  file  in  the  court 
the  record,  if  any,  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.” 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831), 
is  amended  by  inserting  at  the  end  thereof  an  additional  sentence  reading  as 
follow's:  “Until  the  record  in  a  proceeding  shall  have  been  filed  in  a  court  of 
appeals,  as  provided  in  subsection  (b),  the  Commission  may  at  any  time,  upon 
reasonable  notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19  of  the 
Natural  Gas  Act  (52  Stat.  831),  are  amended  to  read  as  follow's:  “A  copy  of  such 
petition  shall  forthwith  be  transmitted  by  the  clerk  of  the  court  to  any  member 
of  the  Commission  and  thereupon  the  Commission  shall  file  with  the  court  the 
record  upon  which  the  order  complained  of  was  entered,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be  exclu¬ 
sive,  to  affirm,  modify,  or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  paragraph  (2)  of  subsection  (i) 
of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the 
Act  of  July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follow's: 

“(2)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (d) 
(5)  or  (e),  a  copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Secretary,  or  any  officer  designated  by  him  for  that  purpose,  and 
thereupon  the  Secretary  shall  file  in  the  court  the  record  of  the  proceedings  on 
which  he  based  his  order,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction 
to  affirm  or  set  aside  the  order  complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection  (i)  of  section 
4U8  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of  July  22, 
1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(3)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (1),  a 
copy  of  (he  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the 
Secretary  of  Agriculture,  or  any  officer  designated  by  him  for  that  purpose,  and 
thereupon  the  Secretary  shall  file  in  the  court  the  record  of  the  proceedings  on 
which  he  based  his  order,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction 
to  affirm  or  set  aside  the  order  compained  of  in  whole  or  in  part.” 

Sec.  21.  The  third  sentence  of  paragraph  (1)  of  subsection  (f)  of  section  701  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as  amended,  is  amended 
to  read  as  follows:  “The  Secretary  thereupon  shall  file  in  the  court  the  record  of 
the  proceedings  on  wffiich  the  Secretary  based  his  order,  as  provided  in  section 
2112  of  title  28,  United  States  Code.” 

Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  section  10  of  the 
Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065),  as  amended,  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  forthwith  be  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  and  thereupon  the  Secretary  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order  in 
whole  or  in  part,  so  far  as  it  is  applicable  to  the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection  (f)  of 
section  5  of  the  Railroad  Unemployment  Insurance  Act,  as  amended  (52  Stat. 
1100),  are  amended  to  read  as  follows:  “Within  fifteen  days  after  receipt  of 
service,  or  within  such  additional  time  as  the  court  mav  allow,  the  Board  shall 
file  with  the  court  in  which  such  petition  has  been  filed  the  record  upon  which  the 
findings  and  decision  complained  of  are  based,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  petition  the  court  shall 
have  exclusive  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  give  precedence  in  the  adjudication  thereof  over  all  other 
civil  cases  not  otherwise  entitled  by  law  to  precedence.  It  shall  have  pow'er  to 
enter  a  decree  affirming,  modifying,  or  reversing  the  decision  of  the  Board,  with 
or  without  remanding  the  cause  for  rehearing.  No  additional  evidence  shall  be 
received  by  the  court,  but  the  court  may  order  additional  evidence  to  be  taken 
before  the  Board,  and  the  Board  may,  after  hearing  such  additional  evidence, 
it  odify  its  findings  of  fact  and  conclusions  and  file  such  additional  or  modified 
findings  and  conclusions  with  the  court,  and  the  Board  shall  file  with  the  court 
the  additional  record.” 
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Sec.  24.  (a)  Subsection  vc)  of  section  409  of  the  Federal  Seed  Act  (53  Stat. 
1287),  is  amended  to  read  as  follows: 

“(c)  Until  the  record  of  such  hearing  has  been  filed  in  a  court  of  appeals  as 
provided  in  section  410,  the  Secretary  of  Agriculture  at  any  time,  upon  such 
notice  and  in  such  manner  as  he  deems  proper,  but  onlj  after  reasonable  oppor¬ 
tunity  to  the  person  to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in 
whole  or  in  part.” 

(b)  The  second  and  third  paragraphs  of  section  410  of  the  Federal  Seed  Act 
(53  Stat.  1288),  are  amended  to  read  as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to  be 
delivered  to  the  Secretary,  and  the  Secretary  shall  thereupon  file  in  the  court  the 
record  in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  If  before  such  record  is  filed,  the  Secretary  amends  or  sets  aside  his  report 
or  order,  in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on  application  of  the  Secretary, 
may  issue  a  temporary  injunction  restraining,  to  the  extent  it  deems  proper,  the 
person  and  his  officers,  directors,' agents,  and  employees  from  violating  any  of  the 
provisions  of  the  order  pending  the  final  determination  of  the  appeal.” 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal  Seed  Act  (53 
Stat.  1288),  are  amended  to  read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  under  section  409 
fails  to  obey  the  order,  the  Secretary  of  Agriculture,  or  the  United  States,  by  its 
Attorney  General,  may  apply  to  the  court  of  appeals  of  the  United  States,  within 
the  circuit  wdiere  the  person  against  whom  the  order  was  issued  resides  or  has  his 
principal  place  of  business,  for  the  enforcement  of  the  order,  and  shall  file  the 
record  of  such  proceedings,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  such  filing  of  the  application  the  court  shall  cause  notice  thereof 
to  ba  served  upon  the  person  against  wffiom  the  order  was  issued.” 

Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  section  43  of  the 
Investment  Company  Act  of  1940,  as  amended  (54  Stat.  844),  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  any  member  of  the  Commission  or  any  officer  thereof  desig¬ 
nated  by  the  Commission  for  that  purpose,  and  thereupon  the  Commission  shall 
file  in  the  court  the  record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  section  213  of 
the  Investment  Advisors  Act  of  1940,  as  amended  (54  Stat.  855),  are  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or  any  officer  thereof 
designated  by  the  Commission  for  that  purpose,  and  thereupon  the  Commission 
shall  file  in  the  court  the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or 
set  aside  such  order,  in  whole  or  in  part.” 

Sec.  27.  (a)  The  third  sentence  of  paragraph  (1)  of  subsection  (b)  of  section 
632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction 
Act  (60  Stat.  1048) ,  is  amended  to  read  as  follows:  “The  Surgeon  General  shall 
thereupon  file  in  the  court  the  record  of  the  proceedings  on  which  he  based  his 
action,  as  provided  in  section  2112  of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  section  632  of  the 
Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction  Act  (60 
Stat.  1048),  is  amended  to  read  as  follows: 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substantially  contrary 
to  the  wreight  of  the  evidence,  shall  be  conclusive;  but  the  court,  for  good  cause 
shown,  may  remand  the  case  to  the  Surgeon  General  to  take  further  evidence,  and 
the  Surgeon  General  may  thereupon  make  new  or  modified  findings  of  fact  and 
may  modify  his  previous  action,  and  shall  file  in  the  court  the  record  of  the 
further  proceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the  Sugar  Act 
of  1948,  61  Stat.  927,  is  amended  to  read  as  follows:  “Within  thirty  days  after  the 
filing  of  said  appeal  the  Secretary  shall  file  with  the  court  the  record  upon  which 
the  decision  complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code,  and  a  list  of  all  interested  persons  to  whom  he  has  mailed  or 
otherwise  delivered  a  copy  of  said  notice  of  appeal.” 
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Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section  14  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1001),  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to 
the  Board,  and  thereupon  the  Board  shall  file  in  the  court  the  record  in  the  pro¬ 
ceeding,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  of  the  proceeding  and  shall 
have  power  to  affirm  or  set  aside  the  order  of  the  Board;  but  the  court  may  in  its 
discretion  and  upon  its  own  motion  transfer  any  action  so  commenced  to  the  United 
States  court  of  appeals  for  the  circuit  wherein  the  petitioner  resides.” 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the  Internal  Security  Act  of  1950 
(64  Stat.  1028),  is  amended  to  read  as  follows: 

“(e)  Until  the  record  in  a  case  shall  have  been  filed  in  a  court,  as  hereinafter 
provided,  the  Board  may  at  any  time,  upon  reasonable  notice  and  in  such  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding  or 
order  made  or  issued  by  it.” 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  111  of  the  Internal 
Security  Act  of  1950  (64  Stat.  1028),  are  amended  to  read  as  follows:  “The  Board 
shall  thereupon  file  in  the  court  the  record  of  the  proceedings  before  the  Board 
with  respect  to  the  matter  concerning  which  judicial  review  is  sought,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
the  court  shall  have  jurisdiction  of  the  proceeding,  which  upon  the  filing  of  the 
record  with  it  shall  be  exclusive,  and  shall  have  power  to  affirm,  modify,  or  set 
aside,  or  to  enforce  or  enforce  as  modified  the  order  of  the  Board.” 

(c)  The  first  sentence  of  subsection  (d)  of  section  1 1 1  of  the  Internal  Security 
Act  of  1950  (60  Stat.  1029),  is  amended  to  read  as  follows: 

“(d)  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or  its  hearing  examiner  the 
court  may  order  such  additional  evidence  to  be  taken  before  the  Board  or  its 
hearing  examiner  and  to  be  made  a  part  of  the  record.” 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (64  Stat.  1130),  is 
amended  to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been  terminated  on  a  motion  to  dismiss  the 
petition,  the  agency  shall  file  in  the  office  of  the  clerk  of  the  court  of  appeals  in 
which  the  proceeding  is  pending  the  record  on  review,  as  provided  in  section  2112 
of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act  of  December 
29,  1950  (64  Stat.  1131),  is  amended  to  read  as  follows:  “The  agency  may  modify 
its  findings  of  fact,  or  make  new  findings,  by  reason  of  the  additional  evidence  so 
taken  and  may  modify  or  set  aside  its  order  and  shall  file  in  the  court  such  addi¬ 
tional  evidence,  such  modified  findings  or  new  findings,  and  such  modified  order 
or  the  order  setting  aside  the  original  order.” 

Sec.  32.  The  second  and  third  sentences  of  subsection  (b)  of  section  208  of  the 
Federal  Coal  Mine  Safety  Act,  as  amended  (66  Stat.  702),  are  amended  to  read 
as  follows:  “Upon  receipt  of  such  copy  of  a  notice  of  appeal  the  Board  shall  file 
in  such  court  the  record  upon  which  the  order  complained  of  was  made,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  The  costs  of  certifying  and  filing 
such  record  shall  be  paid  by  the  party  making  such  appeal.” 

Sec.  33.  This  Act  shall  not  be  construed  to  repeal  or  modify  any  provision  of 
the  Administrative  Procedure  Act. 

Mr.  Quigley.  The  subcommittee  will  please  come  to  order.  This 
is  a  hearing  on  H.  R.  6682,  a  bill  recommended  by  the  Judicial  Con¬ 
ference  of  the  United  States.  The  executive  communication  which 
was  submitted  by  the  Administrative  Office  of  the  United  States 
Courts  will  be  inserted  at  this  point. 

(The  executive  communication  follows:) 

Administrative  Office  of  the  United  States  Courts, 

Washington,  D.  C.,  May  23,  1955. 

Hon.  Sam  Rayburn, 

Speaker  of  the  House  of  Representatives, 

Washington,  D.  C. 

Dear  Mr.  Speaker:  On  behalf  of  the  Judicial  Conference  of  the  United  States, 
I  transmit  herewith  for  the  consideration  of  the  Congress  a  draft  of  a  bill  concerning 
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the  record  on  review  or  enforcement  of  orders  of  administrative  agencies  by  the 
courts  of  appeals. 

The  bill  enclosed  was  recommended  by  the  Judicial  Conference  at  a  meeting 
held  March  24  and  25,  1955.  The  action  of  the  Judicial  Conference  was  based 
upon  a  study  and  reports  extending  over  about  a  year  and  a  half  by  a  committee 
of  the  Conference  on  Revision  of  the  Laws,  consisting  of  Circuit  Judge  Albert  B. 
Maris  of  the  Third  Circuit,  chairman,  and  District  Judges  Clarence  G.  Galston 
of  the  Eastern  District  of  New  York  and  William  F.  Smith  of  the  District  of 
New  Jersey.  At  the  meeting  of  the  Judicial  Conference  in  September  1953, 
Judge  Maris  submitted  for  the  committee  an  interim  report  to  the  effect  sum¬ 
marized  in  the  report  of  the  meeting  of  the  Judicial  Conference  as  follows: 

“The  committee  believes  that  it  would  be  desirable  to  permit  administrative 
agencies  whose  orders  are  to  be  reviewed  by  a  court  of  appeals  to  send  to  the 
court  an  abbreviated  record  where  the  whole  record  is  not  necessary  and  to 
authorize  the  use  of  the  original  papers  in  lieu  of  a  transcript,  the  papers  to  be 
returned  to  the  agency  upon  the  completion  of  the  review  proceedings.  This 
would  require  an  amendment  of  existing  statutes.” 

The  committee  submitted  to  the  conference  a  tentative  draft  of  a  bill  and  recom¬ 
mended  that  it  be  submitted  to  the  circuit  judges  and  the  agencies  concerned  for 
their  consideration  and  suggestions.  The  conference  authorized  the  committee 
to  include  in  its  tentative  draft  provisions  covering  petitions  for  enforcement  of 
administrative  agency  orders  as  well  as  proceedings  to  review  such  orders,  and 
with  this  amendment  it  authorized  the  proposed  bill  to  be  circulated  among  the 
judges  of  the  courts  of  appeals  and  the  agencies  concerned  (pp.  25-26  of  the 
September  1953  report  of  the  Judicial  Conference). 

At  the  meeting  of  the  Judicial  Conference  of  the  United  States  in  April  1954, 
the  Committee  on  Revision  of  the  Laws  reported  that  it  had  submitted  to  the 
judges  of  the  courts  of  appeals  and  the  agencies  concerned  the  preliminary  draft 
of  a  bill  to  authorize  an  abbreviated  record  on  the  review  of  agency  orders  and  that 
a  large  number  of  constructive  suggestions  had  been  received,  many  of  which 
were  embodied  in  the  revised  draft  of  bill.  The  report  explained  the  principal 
features  of  the  bill,  including  changes  made  in  the  revision.  The  Judicial  Con¬ 
ference  approved  the  revised  draft  of  bill  for  recommendation  to  the  Congress 
(pp.  17-18  of  the  April  1954  report  of  the  Judicial  Conference). 

At  the  meeting  of  the  Judicial  Conference  held  in  March  of  1955,  the  committee 
reported  that  conferences  with  some  of  the  administrative  agencies  and  develop¬ 
ments  subsequent  to  the  meeting  of  the  Judicial  Conference  in  April  1954  indicated 
a  need  for  some  further  changes  in  the  bill.  The  committee  therefore  submitted  a 
form  of  bill  further  revised  and  recommended  that  the  Judicial  Conference  give  its 
approval.  The  conference  did  so  and  it  is  that  revised  bill  which  is  herewith 
submitted  for  the  consideration  of  the  Congress. 

The  bill  would  add  to  chapter  133  of  title  28  of  the  United  States  Code  dealing 
with  miscellaneous  provisions  concerning  judicial  review,  a  new  section,  2112, 
dealing  with  the  record  on  review  and  enforcement  by  the  courts  of  appeals  of 
orders  of  administrative  agencies.  Among  the  principal  provisions  of  the  new  sec¬ 
tion  are  the  following: 

Power  would  be  given  to  the  several  courts  of  appeals  to  adopt,  with  the  ap¬ 
proval  of  the  Judicial  Conference  of  the  United  States,  rules  governing  the  time, 
manner  of  filing,  and  the  contents  of  the  record  in  all  proceedings  instituted  in 
the  courts  of  appeals  to  review  or  enforce  orders  of  administrative  agencies  in 
which  the  applicable  statute  does  not  specifically  prescribe  these  matters.  It 
would  provide  that  if  proceedings  have  been  instituted  in  two  or  more  courts  of 
appeals  with  respect  to  the  same  order,  the  agency  concerned  shall  file  the  record 
in  that  one  of  those  courts  “in  which  in  its  judgment  the  proceedings  may  be 
carried  on  with  the  greatest  convenience  to  all  the  parties  involved.” 

The  bill  would  provide  that  the  record  to  be  filed  in  the  court  of  appeals  should 
consist  of  the  order  in  question,  the  findings  or  report  upon  which  it  was  based, 
and  pleadings,  evidence  and  proceedings  before  the  agency  concerned,  or  such 
portions  thereof  as  the  rules  of  the  court  of  appeals  might  require  to  be  included, 
the  agency  or  any  party  to  the  case  might  consistently  with  the  rules  of  the  court 
designate,  or  the  court  upon  motion  of  a  party,  or,  after  a  prehearing  confer  >n  e, 
upon  its  own  motion  might  by  order  designate  to  be  included.  It  might  be 
provided  in  an  appropriate  case  by  stipulation  or  order  that  no  record  need  be 
filed  in  the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact 
was  questioned,  all  of  the  evidence  should  be  included  except  such  as  by  stipula¬ 
tion  filed  with  the  agency  or  in  the  court  the  parties  concerned  might  agree  to 
omit  as  immaterial  to  the  questioned  finding.  The  agency  involved  might  at 
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its  option,  if  the  rules  of  the  court  of  appeals  in  which  the  proceeding  was  pending 
did  not  require  the  printing  of  the  entire  record,  file  in  the  court  the  entire  record 
without  abbreviation. 

The  bill  would  provide  that  the  agency  concerned  may  transmit  to  the  court 
of  appeals  the  original  papers  comprising  the  whole  or  any  part  of  the  record  or 
any  supplemental  record,  otherwise  true  copies  certified  by  an  authorized  officer 
of  the  agency.  Any  original  papers  thus  transmitted  to  the  court  of  appeals  are 
to  be  returned  to  the  agency  upon  the  final  determination  of  the  review  or  enforce¬ 
ment  proceeding.  Pending  the  final  determination  any  such  papers  under  the 
bill  may  be  returned  by  the  court  temporarily  to  the  custody  of  the  agency  con¬ 
cerned  if  needed  for  the  transaction  of  the  public  business.  Certified  copies  of 
papers  included  may  be  returned  to  the  agency  upon  the  final  determination  of 
the  proceedings  in  the  court  of  appeals. 

Following  these  general  provisions  in  the  bill  are  a  considerable  number  of 
sections  amending  provisions  of  present  statutes  relating  to  the  judicial  review 
or  enforcement  of  orders  of  administrative  agencies  in  order  to  bring  them  into 
harm.ony  with  the  provisions  of  the  proposed  section  2112.  Under  the  proposed 
bill  the  court  of  appeals  would  acquire  jurisdiction  of  the  proceeding  upon  the 
filing  of  the  petition  for  review,  although  the  record  may  not  be  filed  until  later. 
This  is  in  accordance  with  the  pattern  of  the  latest  congressional  enactment  on 
the  subject,  the  act  of  December  29,  1950,  relating  to  the  review  of  orders  of  the 
Federal  Communications  Commission,  and  takes  it  out  of  the  power  of  adminis¬ 
trative  agencies  which  they  have  under  some  present  provisions  to  retard  the 
gaining  of  full  jurisdiction  by  the  court  of  appeals  by  delaying  the  filing  of  the 
record.  Various  other  perfecting  amendments  of  existing  statutes  are  included 
in  the  bill. 

It  is  believed  that  the  bill  if  enacted  will  simplify  the  procedure  for  the  review 
or  enforcement  by  the  courts  of  appeals  of  orders  of  administrative  agencies, 
will  be  conducive  to  economy  and  expedition  in  the  proceedings  and  in  their 
determination  and  will  therefore  be  in  the  interest  of  the  litigants  and  the  public. 
It  is  accordingly  hoped  that  the  bill  may  be  favorably  considered  by  the  Congress 
and  in  due  course  be  enacted. 

Sincerely  yours, 

Henry  P.  Chandler. 


Mr.  Quigley.  The  first  witness  before  the  committee  this  morning 
will  be  the  Honorable  Judge  Maris  of  Philadelphia. 

Judge  Maris. 


STATEMENT  OF  HON.  ALBERT  B.  MARIS,  UNITED  STATES  CIRCUIT 

JUDGE,  U.  S.  COURT  OF  APPEALS,  THIRD  CIRCUIT,  PHILA¬ 
DELPHIA,  PA. 

Judge  Maris.  Gentlemen,  my  name  is  Albert  B.  Maris.  I  am  a 
circuit  judge  of  the  third  judicial  circuit,  and  I  am,  and  have  been 
for  a  number  of  years,  Chairman  of  the  Committee  on  Revision  of 
the  Laws  of  the  Judicial  Conference  of  the  United  States. 

This  is  a  somewhat  technical  appearing  bill.  In  order  that  I  may 
be  precise,  I  have  noted  down  my  comments,  and  I  would  like,  if  I 
may,  to  just  follow  my  manuscript  pretty  closely. 

In  1953,  the  Judicial  Conference  referred  to  its  committee  on  revision 
of  the  laws  a  proposal  that  existing  statutes  be  amended  so  as  to  permit 
administrative  agencies  whose  orders  are  to  be  reviewed  by  a  court  of 
appeals  to  send  to  the  court  an  abbreviated  record  where  the  whole 
record  is  not  necessary,  and  so  as  to  authorize  the  use  of  the  original 
papers  in  appropriate  cases  in  lieu  of  a  transcript,  the  papers  to  be 
returned  to  the  agency  upon  the  completion  of  the  review  proceedings. 

Mr.  Crumpacker.  Do  you  have  copies  of  that  statement,  Judge? 

Judge  Maris.  Unfortunately,  I  do  not  because  I  got  this  memoran¬ 
dum  up  a  little  hurriedly  from  various  other  papers. 
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The  committee  concluded  that  the  proposal  had  real  merit.  Tn  a 
great  many  such  cases,  much  ot  the  record  is  not  relevant  to  the 
questions  actually  raised  on  review  and  to  include  it,  as  the  statutes 
now  require,  involves  a  substantial  waste  of  time  and  money  in  pre¬ 
paring  the  transcript.  Moreover,  it  may  well  be  found  that  sub¬ 
stantial  savings  in  time  and  money  can  be  effected  if  authority  is 
given  to  use  the  original  papers  on  review  instead  of  a  transcript. 

An  examination  of  the  statutes  authorizing  judicial  review  of 
orders  of  administrative  agencies  disclosed  that  many  of  them  now 
specifically  require  a  transcript  of  the  entire  record  before  the  ad¬ 
ministrative  agency  to  be  filed  by  the  agency  in  the  court  of  appeals. 
The  committee  thought  that  these  requirements  should  be  eliminated 
except  in  those  instances  where  lor  some  reason  it  is  necessary  to  file 
the  entire  record. 

The  object  could,  perhaps,  have  been  accomplished  by  a  general 
statute  repealing  all  inconsistent  provisions  of  the  various  acts  pro¬ 
viding  for  judicial  review  of  agency  action.  But  this  would  leave  the 
law  in  confusion  as  to  what  specific  provisions  had  been  thus  repeated 
by  implication. 

In  order  to  deal  comprehensively  with  the  problem  we  became 
satisfied  that  it  would  be  necessary  to  amend  many  of  the  existing 
statutes  providing  for  review  of  agency  orders  by  ccrtirts  of  appeals. 

In  addition,  it  seems  advisable  to  add  a  new  section  2112  to  title  28, 
which  would  confer  rulemaking  power  in  this  field  upon  the  courts 
of  appeals  with  the  approvaJ  of  the  Judicial  Conference.  Such  a 
statute  should,  we  believe,  be  modeled  upon  section  6  of  the  act  of 
December  29,  1950  (5  U.  S.  C.  1036),  which  was  enacted  upon  the 
recommendation  of  the  Judicial  Conference,  and  in  the  light  of  the 
uniform  rules  adopted  thereunder  by  nearly  all  of  the  courts  of  appeals 
with  the  approval  of  the  Conference. 

The  Committee  on  Revision  of  the  Laws  of  the  Conference  accord¬ 
ingly  prepared  a  tentative  draft  of  such  an  amendatory  statute,  and 
we  submitted  it  to  all  the  judges  of  the  courts  of  appeals  and  to  all 
the  agencies  involved  for  their  study  and  their  suggestions. 

We  received  a  large  number  of  constructive  suggestions  which  we 
embodied  in  the  revision  of  the  bill  which  has  been  introduced  as 
H.  R.  6682.  Discussions  were  had  with  many  agency  representatives, 
and  I  am  aware  at  this  moment  of  no  objections  to  the  bill.  It  in¬ 
corporates  the  recommendations  of  the  President’s  Conference  on 
Administrative  Procedure  in  this  field.  It  has,  of  course,  been 
approved  by  the  Judicial  Conference  of  the  United  States. 

I  want  to  just  briefly  summarize  what  the  bill  does.  The  bill 
would  add  to  title  28,  United  States  Code,  a  new  section  2112  entitled 
“Record  on  Review  and  Enforcement  of  Agency  Orders.”  The 
section  includes  enforcement  as  well  as  review  proceedings.  Sub¬ 
section  (a)  gives  the  courts  of  appeals  power  to  adopt,  with  the  ap¬ 
proval  of  the  Judicial  Conference,  rules  prescribing  the  time  and  man¬ 
ner  of  filing  and  the  contents  of  the  record  in  all  such  proceedings, 
unless  the  applicable  statute  makes  specific  provision  on  the  subject. 
The  general  power  granted  by  section  2112  (a),  however,  will  render 
such  specific  statutory  provisions  unnecessary  hereafter. 

At  the  suggestion  of  the  Securities  and  Exchange  Commission, 
subsection  (a)  includes  a  provision  that  if  proceedings  have  been  in¬ 
stituted  in  two  or  more  courts  with  respect  to  the  same  order,  the 
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agency  shall  hie  the  record  in  that  court  which,  in  its  judgment,  will 
be  most  convenient  to  the  parties,  and  the  other  courts  shall  then 
transfer  their  proceedings  to  it.  That  is  a  situation  which  can  arise 
under  the  existing  provisions.  If  persons  in  litigation  which  is  in¬ 
volved  live  in  different  circuits,  and  each  of  them  wants  to  review 
the  same  order,  in  that  situation  if  proceedings  have  been  instituted 
in  two  or  more  courts  with  respect  to  the  same  order,  someone  must 
determine  in  which  of  those  courts  the  record  shall  be  filed,  and  in 
which  of  those  courts  the  proceedings  shall  be  carried  on.  The  bill, 
as  I  have  said,  at  the  suggestion  of  the  Securities  and  Exchange  Com¬ 
mission,  provides  that  the  agency  shall  file  the  record  in  that  court 
which,  in  its  judgment,  will  be  the  most  convenient  to  the  parties 
involved,  and  that  the  other  courts  in  which  proceedings  to  review 
the  same  order  may  have  been  filed,  shall  then  transfer  their  proceed¬ 
ings  to  that  court. 

Mr.  Crumpacker.  I  noticed  that  provision  in  glancing  through  the 
bill.  I  have  some  considerable  doubt  about  the  wisdom  of  it.  Can 
you  explain  a  little  more  fully  the  reasons  for  this  provision? 

Judge  Maris.  The  reasons  are  merely  because  some  procedure 
must  be  followed  to  solve  this  difficidty  where  you  have,  as  I  said, 
an  order  made  by  the  Securities  and  Exchange  Commission  involving 
some  security,  say,  in  which  a  number  of  persons  are  interested, 
living  in  several  different  circuits.  Now,  the  venue  for  review  is 
that  a  person  files  a  petition  for  review  in  the  circuit  in  which  he 
lives,  so  that  there  might  be  petitions  pending  for  review  of  the  same 
order,  petitions  filed  at  the  same  time  in  the  second  circuit,  the  third 
circuit,  and  in  the  ninth  circuit. 

Obviously,  all  three  courts  would  not  at  the  same  time  review  the 
same  order.  That  would  be  an  absurd  waste  of  time  and  a  duplication 
of  effort,  and  a  burden  on  the  court,  so  that  the  courts  heretofore 
extra-legally  have  worked  out  a  procedure  under  which  the  court 
in  which  the  transcript  is  filed  by  the  agency  shall  continue  jurisdic¬ 
tion,  and  the  other  courts  will  transfer  their  proceedings  to  that 
court. 

Mr.  Taylor.  Is  that  the  procedure  now,  Judge  Maris? 

Judge  Maris.  That  is  the  procedure  that  has  been  developed  by 
the  courts  of  the  United  States,  only  there  is  no  statutory  provision 
for  it. 

Mr.  Taylor.  Why  do  we  want  to  wander  from  that  method? 

Judge  Maris.  Because,  and  this  is  the  Judicial  Conference’s  view, 
that  gave  the  SEC  unlimited  authority  without  any  rule  or  any 
standard  to  select  the  forum,  because  the  statute  provides  that  the 
court  in  which  a  petition  to  review  an  SEC  order  is  filed,  shall  acquire 
jurisdiction  upon  the  filing  of  the  transcript  in  that  court.  That 
gave,  you  see,  the  SEC  complete  authority  to  confer  jurisdiction  on 
whichever  one  of  these  courts  it  wished,  without  any  standard  or  rule. 

Mr.  Taylor.  Well,  does  not  this  still  leave  it  that  way? 

Judge  Maris.  Yes,  but  it  sets  up  the  standard  that  they  shall  file 
it  in  that  court  which  will  be  most  convenient  to  the  parties  involved. 

Mr.  Taylor.  Yes,  but  the  agency  determines  that. 

Judge  Maris.  Yes.  There  was  a  good  deal  of  discussion  of  that 
point-  in  the  Judicial  Conference,  but  the  difficulty  was,  how  can  the 
courts  determine  it  when  there  are  2  or  3  courts  which  have  petitions 
pending.  One  court  says,  "We  want  it,”  and  another  court  may  say 
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“we  want  it,”  whereas  the  the  agency  does  have  the  obligation  to  file 
the  record,  and  the  procedure  has  been  in  the  past  that  the  agency 
did  file  the  record,  and  we  thought  the  best  way  to  change  that  would 
be  to  put  upon  the  agency  a  definite  standard  by  which  they  could 
determine  the  right  venue. 

Mr.  Crumpacker.  It  seems  to  me  that  a  number  of  abuses  could 
arise  under  such  a  provision. 

In  the  first  place,  suppose  the  affected  parties  live  in  Main  and 
California  and  if  you  insist  upon  consolidating  their  actions,  one  of 
them  will  have  to  travel  across  the  country  to  pursue  his  claim  or 
right.  Another  thing  which  could  occur  is  that  an  agency  through 
experience  may  learn  which  courts  tend  to  uphold  their  viewpoint 
and  which  do  not  uphold  their  viewpoint,  anti,  on  the  basis  of  such 
experience  may  develop  the  practice  of  selecting  the  forum  where  they 
feel  they  have  a  better  opportunity  of  winning  their  side  of  the  case. 
Of  course,  lawyers  learn  from  experience  which  courts  are  more  apt 
to  be  favorable  to  their  viewpoint  and  oftentimes  select  a  forum  ac¬ 
cordingly.  Granting  a  Government  agency  such  power  over  the 
citizenry  is  questionable  public  policy. 

Third,  it  occurs  to  me  that  if  this  review  were  to  be  had  separately 
in  different  courts,  then  dissatisfied  litigants  would  have  a  better 
basis  for  appeal  to  the  Supreme  Court.  If  there  is  a  conflicting  deter¬ 
mination  of  a  question  in  separate  circuits  there  would  be  a  much 
better  opportunity,  perhaps,  to  get  certiorari  to  the  Supreme  Court. 
Whereas,  if  you  rule  out  that  possibility  by  this  type  of  procedure  in 
which  one  circuit  court  only  is  going  to  have  the  final  say  in  this  thing, 
it  seems  to  me,  in  most  cases,  you  rule  out  much  possibility  of  appeal 
beyond  that  court. 

Judge  Maris.  All  I  can  say  is  that  the  viewpoint  that  you  have 
expressed  has  certainly  much  to  commend  it  and  the  Judicial  Con¬ 
ference  had  a  discussion,  I  should  say,  almost  exactly  like  this.  I  was 
there  myself,  and  some  of  the  judges  expressed  that  point  of  view, 
but  may  I  state  that,  in  the  last  analysis,  this  is  rather  a  rare  excep¬ 
tion.  As  a  matter  of  fact,  I  think  that  there  is  a  representative  of  the 
SEC  here  who,  perhaps,  will  be  able  to  say  how  many  there  are. 
There  are  not  a  great  many  of  those  reviews  in  total  number  any  more, 
but  I  think  that  these  cases  are  really  rather  rare,  but  that  some  pro¬ 
vision  should  be  made  for  them  when  they  do  arise.  We  wrestled 
with  this  thing  awhile,  and  we  came  up  with  the  idea  that,  perhaps, 
this  is  the  best  way  to  handle  what  is  a  rare  situation,  by  putting 
upon  an  agency  a  standard  which  it  must  follow  in  respect  to  venue. 

Mr.  Crumpacker.  Why  could  not  the  court  determine  that  on 
motion  supported  by  representations  of  the  parties? 

Judge  Maris.  Which  court? 

Mr.  Crumpacker.  Any  court.  Do  you  not  suppose  the  court  to 
which  the  SEC  elected  to  send  the  transcript  could  hold  a  hearing  as 
to  whether  they  were,  or  they  were  not,  the  most  convenient  court  to 
the  parties,  and  permit  the  parties  to  come  in  and  present  their  side 
of  that  issue? 

Judge  Maris.  We  set  up  a  standard,  and  if  it  appears  that  standard 
has  been  very  seriously  departed  from,  the  courts  would  certainly  have 
at  least  a  say  then  as  to  whether  the  agency  had  abused  its  discretion. 

Mr.  Brickfield.  It  seems,  Judge,  that  under  this  language,  it 
would  be  the  agency  which  would  have  the  right  to  determine  juris- 
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diction.  In  other  words,  you  would  have  the  agency,  in  fact,  con¬ 
ferring  jurisdiction  upon  a  particular  court  of  appeals,  would  you  not? 

Judge  Marts.  It  is  not  quite  that,  Mr.  Brickfield.  That  is  really 
the  present  situation  because  the  present  statute  provides  that  juris¬ 
diction  to  hear  and  decide  does  not  attach  until  the  record  has  been 
filed,  so  that  the  agency  is  in  a  position  to  give  jurisdiction  to  one  court 
or  another  at  the  present  time,  but  under  this  provision,  as  you  will 
see  later,  we  are  proposing  to  amend  the  statutes,  so  that  jurisdiction 
vests  upon  the  filing  of  a  petition.  That  means  that  all  the  courts 
would  have  jurisdiction,  but  there  must  be  some  method  of  determining 
which  one  will  actually  exercise  it. 

Mr.  Brickfield.  I  think  the  standard  or  guide  used,  would  be 
one  of  the  greatest  convenience  for  all  of  the  parties,  which  would 
take  away  the  present  discretionary  function  of  the  agency. 

Judge  Maris.  Yes,  that  is  right. 

Mr.  Brickfield.  Of  course,  it  would  be  a  question  of  Congressional 
policy  as  to  whether  that  should  remain  in  the  court,  because,  after  all, 
the  agency  is  a  party  to  the  action  in  most  cases,  and  in  most  cases 
partisan. 

Judge  Maris.  If  you  thought  wise,  you  could  undoubtedly  substi¬ 
tute  for  1  his  provision  a  provision  providing  that  any  one  of  the  courts 
in  which  a  petition  is  filed  may,  upon  application,  determine  whether 
it  is  the  appropriate  forum  and  make  an  order  to  that  effect.  That 
could  be  done.  The  Conference  just  did  not  go  that  far  in  develop¬ 
ing  it. 

All-.  Brickfield.  Is  there  a  rule  today  that  permits  a  party  to  one 
of  these  actions  to  move  in  any  particular  court  to  consolidate  the 
appeals? 

Judge  Maris.  Ye s,  it  was  developed,  as  a  matter  of  fact,  between 
our  court  in  the  third  circuit,  and  the  second  circuit,  in  a  series  of 
cases.  The  SEC  filed  a  transcript  in  one  or  the  other  of  the  circuits, 
let  us  say  in  the  second  circuit,  and  the  parties  came  in  and  asked  iis 
to  transfer  the  petition  which  they  filed  with  us  to  the  second  circuit 
where  the  record  was.  Wo  held  that  we  had  inherent  power  and  in 
the  interest  of  justice,  decided  to  do  that.  It  was  a  little  problemat¬ 
ical,  but  we  did  it. 

That  was  in  the  case  of  Columbia  Oil  and  Gasoline  Corporation  v. 
Securities  and  Exchange  Commission  (3  Cir.  (1943),  134  F.  2d  265); 
also  in  the  case  of  L.  J.  Marquis  &  Co.  v.  Securities  &  Exchange  Com¬ 
mission  (134  F.  2d  335);  also  in  the  case  of  L.  J.  Marquis  &  Co.  v. 
Securities  and  Exchange  Commission  (134  F.  2d  822). 

Now,  the  development  of  this  matter  will  be  disclosed  in  the  opinions 
in  those  cases.  It  was  just  a  problem  which  came  to  us.  There  was 
no  statutory  provision  then  covering  that,  but  something  had  to  be 
done  at  that  time. 

Mr.  Crumracker.  It  has  been  a  rather  fundamental  part  of  our 
jurisprudence  that  any  litigant  should  have  the  opportunity  to  pursue 
his  rights  at  a  point  convenient  to  his  place  of  residence.  This  will 
arbitrarily  decree  that  where  a  question  may  lie  brought  up  in  several 
different  jurisdictions,  all  of  tin*  litigants,  except  those  from  one  of 
those  jurisdictions  will  have  to  go  to  the  remaining  one  to  have  their 
cases  heard.  Of  course,  our  transportation  is  considerably  better 
now  than  it  used  to  be,  so  that  it  is  not  as  much  of  an  inconvenience 
as  it  once  was  to  travel  across  the  country,  but  I  am  just  wondering 
about  the  advisability  of  establishing  such  a  rule. 
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Judge  Maris.  We  have  it  in  a  good  many  cases  at  the  present 
time;  in  antitrust  cases,  and  interpleader  cases,  and  in  Federal  Com¬ 
munications  Commission  cases.  The  latter  are  practically  all  centered 
here  in  the  District  of  Columbia,  which  means  that  the  litigants 
must  come  to  the  District  of  Columbia. 

In  the  case  of  the  SEC,  they  do  not  come  here  to  Washington. 
They  bring  their  suits  where  they  live,  so  the  District  of  Columbia 
will  not  be  one  of  the  forums  to  which  they  come.  They  will  be  the 
other  courts  of  appeals  which  handle  the  review  of  these  matters. 

Mr.  Crumpacker.  There  are  many  cases  where  you  have  to  come 
to  Washington,  to  pursue  litigation  connected  with  particular  types 
of  subject  matters,  and  the  Capital  is  a  little  more  centrally  located 
than  some  of  these  circuit  courts. 

Judge  Maris.  Yes,  that  is  right. 

Mr.  Taylor.  Are  all  the  FCC  decisions  reviewed  in  the  circuit 
court  here  in  the  District  of  Columbia? 

Judge  Maris.  There  is  an  option,  I  believe,  in  certain  cases.  I  think 
the  venue  is  exclusively  here  in  some  tjTpes  of  cases,  and  in  other  tjpes 
of  cases,  there  is  an  option  of  the  circuit  of  residence  of  the  petitioner 
or  the  District  of  Columbia,  but  they  almost  always  bring  them  here. 
I  think  a  bar  has  developed  here  which  is  familiar  with  that  type  of 
litigation,  and  that  litigation  is  unquestionably  centered  in  the  Dis¬ 
trict  of  Columbia  today. 

I  do  not  think  that  we  have  ever  had  a  case  from  the  Federal  Com¬ 
munications  Commission  in  the  third  circuit. 

That  is  one  of  the  problems  that  this  bill  seeks  to  deal  with.  Now, 
whether  we  deal  with  it  in  the  best  way  or  not  is  a  matter  of  judgment. 
WTe  realize  that,  but  we  are  working  to  make  some  improvements  in 
the  law. 

Turning  then  to  subsection  (b)  of  proposed  section  2112,  that  sub¬ 
section  provides  for  the  abbreviation  of  the  record  by  inclusion  only 
of  such  material  as  the  rules  of  court  may  require,  or  as  the  parties, 
including  parties  permitted  to  intervene  by  the  court  may  stipulate, 
or  as  the  court  may  designate  by  order.  The  stipulation  or  order 
may  provide  in  an  appropriate  case,  such  as  a  petition  for  a  consent 
decree  enforcing  a  National  Labor  Relations  Board  order,  that  no 
record  at  all  be  filed. 

May  I  stop  just  here  to  say  that  there  is  a  case  where  a  great  deal 
of  wasted  time  and  effort  can  be  avoided.  One  of  the  reasons  why  it 
is  important  that  the  various  statutes  be  amended  is  so  as  to  elim¬ 
inate  these  current  requirements  that  the  entire  record  be  sent  in, 
in  order  to  constitute  a  basis  for  jurisdiction.  We  have  many  hun¬ 
dreds  of  cases  in  which  the  Labor  Board  petitions  the  court  of  appeals 
to  enter  a  decree.  The  parties  agree  that  a  decree  should  be  entered, 
but  they  musjt,  nevertheless,  send  us  the  full  record.  There  is  abso¬ 
lutely  no  purpose  to  be  served  by  that.  It  is  already  an  agreed 
matter.  This  would  permit  no  record  at  all,  just  entering  the  petition. 

Mr.  Crumpacker.  This  is  more  or  less  the  heart  of  the  bill,  is  it 
not? 

Judge  Maris.  Yes,  I  think  that  is  correct. 

These  provisions  will  enable  the  parties  to  abbreviate  the  record  by 
eliminating  all  material  not  relevant  to  the  question  actually  raised  on 
review,  with  consequent  savings  of  time  and  expense.  Provision  is 
made  that  additional  portions  of  the  record  may  be  ordered  by  the 
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court  if  found  to  be  needed.  Moreover,  if  the  correctness  of  a  finding 
of  fact  is  in  issue  all  the  evidence  is  to  be  included  in  the  record  except 
such  as  the  parties  by  stipulation  agree  to  omit  as  wholly  immaterial 
to  the  questioned  finding.  This  will  enable  the  court  to  perform  its 
duty  under  section  10  (e)  of  the  Administrative  Procedure  Act  to 
“review  the  whole  record  or  such  portions  thereof  as  may  be  cited  by 
any  party.” 

In  other  words,  you  have  put  standards  upon  the  courts  as  to  the 
review  of  questions  of  fact  so  that  we  must  consider  the  whole  record, 
and  we  do  not  want  the  statute  to  impinge  on  the  submission  to  the 
court  of  all  the  relevant  evidence,  if  that  is  involved  in  the  review  of 
the  case,  but,  of  course,  that  part  of  the  evidence  which  everybody 
agrees  has  no  bearing,  we  can  safely  omit. 

Certain  of  the  agencies  represented  to  our  committee  that  in  some 
cases  it  would  be  much  more  costly  of  time  and  money  and  seriously 
delay  the  proceedings  to  attempt  to  abbreviate  the  record  than  to  send 
it  all  to  the  court  of  appeals  and  they  accordingly  opposed  any  compul¬ 
sory  provision  for  abbreviation  by  rule  or  order  without  their  consent. 
We  believed  that  there  was  merit  in  this  point  and  subsection  (b) 
accordingly  includes  a  proviso  giving  the  agencies  the  right,  at  their 
option,  to  file  the  entire  record,  restricted,  however,  to  those  courts 
only  which,  in  view  of  their  use  of  the  appendix  or  modified  printed 
record  system,  do  not  require  the  entire  record  to  be  printed. 

In  other  words  if,  under  the  rules  of  the  court  of  appeals  the  whole 
record  sent  up  does  not  have  to  be  printed,  but  only  material  excerpts 
from  it,  then  it  may  be  that  it  will  be  cheaper  for  the  agency  to  bundle 
up  the  whole  business  and  send  it  in  than  to  have  people  go  through  it, 
picking  out  the  excerpts.  We  realize  that  under  this  statute,  that  be¬ 
comes  a  consideration  for  the  agency  as  to  which  is  less  expensive  and 
as  to  which  procedure  they  may  follow. 

Subsection  (c)  authorizes  the  transmittal  of  the  original  papers, 
instead  of  certified  copies,  as  the  record  in  review  and  enforcement 
proceedings.  As  originally  drawn  this  was  to  be  compulsory  if  the 
rules  or  orders  of  the  court  so  provided  and  optional  with  the  agencies 
in  the  absence  of  such  rules  or  orders.  A  number  of  the  agencies 
pointed  out  to  our  committee  that  their  records  were  public  records 
which  were  required  to  be  kept  in  their  offices  open  to  public  inspec¬ 
tion;  also  that  in  many  cases  an  agency  must  retain  the  original  papers 
in  a  proceeding  before  it  for  use  in  connection  with  another  related 
case  not  on  review.  The  agencies  strongly  urged  that  the  compulsory 
feature  of  the  original  papers  provision  be  eliminated.  Our  committee 
acquiesced  and  eliminated  this  feature  from  the  bill  which  now 
authorizes  the  transmittal  of  the  original  papers  as  the  record  solely 
at  the  option  of  the  agency.  The  bill  provides,  however,  that  this 
may  apply  to  a  part  of  the  record  also,  so  that  the  agency  may  transmit 
some  original  papers  and  certified  copies  of  others. 

It  is  entirely  up  to  them. 

The  bill  requires  the  return  of  any  original  papers  at  the  conclusion 
of  the  case  and  this  has  now  been  broadened  to  permit  the  return  also 
of  certified  copies  which  were  included  in  the  record.  Certain  agencies 
informed  your  committee  that  they  would  make  use  of  such  copies  if 
returned  and  their  return  will  relieve  a  serious  storage  problem  in  the 
offices  of  the  clerks  of  the  courts  of  appeals. 
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As  I  have  stated,  an  examination  of  the  statutes  providing  for  the 
enforcement  or  review  of  particular  agency  orders  indicated  that  most 
of  them  would  require  amendment  to  bring  them  into  harmony  with 
the  provisions  of  proposed  section  2112.  Many  of  the  statutes  require 
the  entire  record  before  the  agency  to  be  filed.  Some  of  them  also 
provide  that  the  court  gets  jurisdiction  upon  the  filing  of  the  petititioo 
for  review.  Many  others  provide,  however,  that  jurisdiction  is  not 
acquired  until  the  filing  of  the  transcript  of  the  record. 

We  believe  that  the  latter  provision  is  illogical  and  unwise,  illogical 
since  it  places  it  within  the  power  of  the  agency  to  delay  the  acquisi¬ 
tion  of  full  jurisdiction  by  the  court  and  unwise  since  it  raises  a  serious 
question  as  to  the  extent  of  the  court’s  power  to  make  orders  relating 
to  the  filing  of  the  record  or  other  preliminary  orders  between  the  time 
of  filing  the  petition  for  review  and  the  time  the  record  is  actually  filed. 

The  bill,  accordingly,  follows  the  pattern  of  the  latest  congressional 
enactment  on  the  subject,  the  act  of  December  29,  1950,  the  so-called 
Hobbs  Act,  relating  to  the  review  of  orders  of  the  Federal  Communica¬ 
tions  Commission  and  certain  other  agencies,  by  proposing  to  amend 
the  various  statutes  to  provide  in  all  cases  that  the  reviewing  court 
shall  acquire  jurisdiction  upon  the  filing  of  the  petition  for  review. 

In  the  cases  of  the  Federal  Trade  Commission  Act,  the  Clayton  Act, 
the  Packers  and  Stockyards  Act,  the  National  Labor  Relations  Act, 
the  Federal  Power  Act,  and  the  Natural  Gas  Act,  the  existing  law 
provides  that  the  agency  may  modify  or  set  aside  its  order  after  a 
petition  for  review  has  been  filed,  and  up  to  the  time  of  the  filing  of  the 
record.  In  other  words,  the  agency  has  a  period  in  there  in  which  it 
can  further  act  or,  perhaps,  reconsider.  The  Judicial  Conference 
agrees  with  the  agencies  that  this  power  should  be  retained.  The  bill, 
therefore,  proposes  to  amend  these  statutes  so  that,  although  juris¬ 
diction  shall  be  acquired  by  the  court  upon  the  filing  of  a  petition  for 
review,  the  jurisdiction  shall  not  become  exclusive  until  the  filing  of 
the  record. 

Certain  perfecting  amendments  of  the  various  statutes  have  been 
included  in  the  bill.  Thus  it  is  provided  that  the  clerk  of  the  court  shall 
transmit  a  copy  of  a  petition  for  review  to  the  agency  concerned.  This 
removes  a  present  ambiguity  on  this  point.  Also  “record”  is  substi¬ 
tuted  for  “transcript”  and  in  each  case  the  record  is  required  to  be  filed 
“as  provided  in  section  2112  of  title  28,  United  States  Code.”,  thus 
bringing  into  play  all  the  provisions  of  that  proposed  section  and 
rendering  it  unnecessary  to  repeat  in  each  statute  providing  for  ju¬ 
dicial  review  the  detailed  provisions  relating  to  the  record  which  now 
appear  in  some  of  them.  Since  many  of  these  existing  provisions  are 
inconsistent  with  the  plan  of  section  2112,  they  are  proposed  to  be 
eliminated  by  the  amendatory  section  of  the  bill. 

That  is  a  statement  of  the  purpose  and  effect  of  the  bill  and  I  submit 
a  draft  of  the  bill  prepared  as  required  by  the  Ramseyer  rule.  We 
show  in  the  case  of  each  amendatory  section  exactly  what  is  being 
dropped  out,  and  what  now  is  being  added.  That  makes  it  much 
more  understandable  for  you  in  examining  those  sections. 

(The  bill  above  referred  to  is  as  follows:) 
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A  BILL  To  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of  administra¬ 
tive  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders  and  for  other 
purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  analysis  of  chapter  133  of  title  28  of  the 
United  States  Code,  immediately  preceding  section  2101  of  such  title,  is  amended 
by  inserting  at  the  end  thereof  the  following  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 

Sec.  2.  Chapter  133  of  title  28  of  the  United  States  Code  is  amended  by  in¬ 
serting  at  the  end  of  such  chapter  immediately  following  section  2111  an  addi¬ 
tional  section,  as  follows: 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders. 

“(a)  The  several  courts  of  appeals  shall  have  power  to  adopt,  with  the  approval 
of  the  Judicial  Conference  of  the  United  States,  rules  prescribing  the  time  and 
manner  of  filing  and  the  contents  of  the  record  in  all  proceedings  instituted  in  the 
courts  of  appeals  to  enjoin,  set  aside,  suspend,  modify  or  otherwise  review  or 
enforce  orders  of  administrative  agencies,  boards,  commissions  and  officers,  in 
whicn  the  applicable  statute  does  not  specifically  prescribe  such  time  of  manner 
of  filing  or  contents  of  the  record.  The  record  in  such  proceedings  shall  be 
certified  and  filed  in  the  court  of  appeals  by  the  agency,  board,  commission  or 
officer  concerned  within  the  time  and  in  the  manner  prescribed  by  such  rules. 
If  proceedings  have  been  instituted  in  two  or  more  courts  of  appeals  with  respect 
to  the  same  order  the  agency,  board,  commission  or  officer  concerned  shall  file 
the  record  in  that  one  of  such  courts  in  which  in  its  judgment  the  proceedings 
may  be  carried  on  with  the  greatest  convenience  to  all  the  parties  involved.  The 
other  courts  in  which  such  proceedings  are  pending  shall  thereupon  transfer  the.m 
to  the  court  of  appeals  in  which  the  record  has  been  filed. 

“(b)  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding  shall 
consist  of  the  order  sought  to  be  reviewed  or  enforced,  the  findings  or  report 
upon  which  it  is  based,  and  the  pleadings,  evidence  and  proceedings  before  the 
agency,  board,  commission  or  officer  concerned,  or  such  portions  thereof  (1)  as 
the  said  rules  of  the  court  of  appeals  may  require  to  be  included  therein,  or  (2) 
as  the  agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review7 
or  respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  wrritten  stipulation  filed  with  the  agency,  board,  commission 
or  officer  concerned  or  in  the  court  in  any  such  proceeding  may  consistently  with 
the  rules  of  such  court  designate  to  be  included  therein,  or  (3)  as  the  court  upon 
motion  of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion  may7 
by  order  in  any  such  proceeding  designate  to  be  included  therein.  Such  a  stipu¬ 
lation  or  order  may  provide  in  an  appropriate  case  that  no  record  need  be  filed 
in  the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact'  by  the 
agency,  board,  commission  or  officer  is  in  question  all  of  the  evidence  before  the 
agency,  board,  commission  or  officer  shall  be  included  in  the  record  except  such 
as  the  agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review  or 
respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission  or 
officer  concerned  or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the  ques¬ 
tioned  finding.  If  there  is  omitted  from  the  record  any  portion  of  the  proceedings 
before  the  agency,  board,  commission  or  officer  which  the  court  subsequently  de¬ 
termines  to  be  necessary  for  it  to  consider  to  enable  it  to  review7  or  enforce  the 
order  in  question  the  court  may  direct  that  such  additional  portion  of  the  pro¬ 
ceedings  be  filed  as  a  supplement  to  the  record.  If  the  rules  of  the  court  of  appeals 
in  which  a  proceeding  is  pending  do  not  require  the  printing  of  the  entire  record 
in  that  court  the  agency,  board,  commission  or  officer  concerned  may,  at  its  option 
and  without  regard  to  the  foregoing  provisions  of  this  subsection,  filed  in  the  court 
the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  concerned  may  transmit  to 
the  court  of  appeals  the  original  papers  comprising  the  whole  or  any  part  of  the 
record  or  any  supplemental  record,  otherwise  true  copies  of  such  papers  certified 
by  an  authorized  officer  or  deputy  of  the  agency,  board,  commission  or  officer 
concerned  shall  be  transmitted.  Any  original  papers  thus  transmitted  to  the 
court  of  appeals  shall  be  returned  to  the  agency,  board,  commission,  or  officer 
concerned  upon  the  final  determination  of  the  review  or  enforcement  proceeding. 
Pending  such  final  determination  any  such  papers  may  be  returned  by  the  court 
temporarily  to  the  custody  of  the  agency,  board,  commission  or  officer  concerned 
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if  needed  for  the  transaction  of  the  public  business.  Certified  copies  of  any  papers 
included  in  the  record  or  any  supplemental  record  may  also  be  returned  to  the 
agency,  board,  commission,  or  officer  concerned  upon  the  final  determination  of 
review  proceedings. 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112),  is  amended  to  read  as  follows: 
“Until  the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if  no 
such  petition  has  been  duly  filed  within  such  time,  or,  if  a  petition  for  review  has 
been  filed  within  such  time  then  until  [the  transcript  of]  the  record  in  the  pro¬ 
ceeding  has  been  filed  in  court  of  appeals  of  the  United  States,  as  hereinafter  pro¬ 
vided,  the  Commission  may  at  any  time,  upon  such  notice  and  in  such  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report 
or  any  order  made  or  issued  by  it  under  this  section.” 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112-113),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted, 
by  the  clerk  of  the  court  to  the  Commission,  and  thereupon  the  Commission  [forth¬ 
with]  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  [entire]  record 
in  the  proceeding,  [including  all  the  evidence  taken  and  the  report  and  order 
of  the  Commission]  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  such  filing  of  the  petition  [and  transcript]  the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein  and  shall  have  power 
to  make  and  enter  [upon  the  pleadings,  evidence,  and  proceedings  set  forth  in 
such  transcript]  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the 
Commission,  and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed 
and  to  issue  such  writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in  its 
judgment  to  prevent  injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (52  Stat.  113),  is  amended  to  read  as  follows: 

“(d)  [The]  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  court  of 
appeals  of  the  United  States  to  affirm,  enforce,  modify  or  set  aside  orders  of  the 
Commission  shall  be  exclusive”  (15  U.  S.  C.,  sec.  45,  Federal  Trade  Commission). 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1127),  is  amended  to  read  as  follows: 
“Until  [a  transcript  of]  the  record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commission  or  Board  may  at 
any  time,  upon  such  notice,  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1127),  are  amended  to  read  as 
follows: 

“If  such  person  fails  or  neglects  to  obey  such  order  of  the  Commission  or  Board 
while  the  same  is  in  effect  the  Commission  or  Board  may  apply  to  the  United 
States  court  of  appeals,  within  any  circuit  where  the  violation  complained  of 
was  or  is  being  committed  or  where  such  person  resides  or  carries  on  business,  for 
the  enforcement  of  its  order,  and  shall  [certify  and]  file  [with  its  application  a 
transcript  of]  the  [entire]  record  in  the  proceeding,  [including  all  the  tsetimony 
taken  and  the  report  and  order  of  the  Commission  or  Board]  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  such  filing  of  the  application  [and 
transcript]  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and 
thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  make  and  enter  [upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript]  a  decree  affirming,  modifying,  or 
setting  aside  the  order  of  the  Commission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  paragraph  of  section  1 1  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1128),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by 
the  clerk  of  the  court  to  the  Commission  or  Board  and  thereupon  the  Commission 
or  Board  [forthwith]  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the 
record  in  the  proceeding,  as  [hereinbefore]  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  [the  transcript]  such  petition  the  court 
shall  have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the 
the  Commission  or  Board  as  in  the  case  of  an  application  by  the  Commission  or 

(Note. — The  new  statutory  provisions  inserted  bv  the  amendments  are  italicized 
and  the  present  statutory  provisions  stricken  out  by  the  amendments  are  en¬ 
closed  in  [brackets].) 
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Board  for  the  enforcement  of  its  order,  and  the  findings  of  the  Commission  or 
Board  as  to  the  facts,  if  supported  by  substantial  evidence,  determined  as  -provided 
in  section  10  ( e )  of  the  Administrative  Procedure  Act,  shall  in  like  manner  be  con¬ 
clusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15,  1914, 
as  amended  (64  Stat.  1128),  is  amended  to  read  as  follows: 

“[The]  Upon  the  tiling  of  the  record  with  it  the  jurisdiction  of  the  United  States 
court  of  appeals  to  enforce,  set  aside,  or  modify  orders  of  the  Commission  or  Board 
shall  be  exclusive”  (15  U.  S.  C.,  sec.  21,  Interstate  Commerce  Commission,  Federal 
Communications  Commission,  Civil  Aeronautics  Board,  Board  of  Governors  of 
the  Federal  Reserve  System). 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of  section  2  of 
the  Act  of  July  28,  1916  (39  Stat.  425),  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of  the 
court  to  the  Post  Office  Department  and  thereupon  the  said  department  [forth¬ 
with]  shpll  [certify  and]  file  in  the  court  [a  transcript  of]  the  record,  [and 
testimony],  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  [transcript]  petition  the  court  shall  have  jurisdiction  to  affirm,  set 
aside,  or  modify  the  order  of  the  department”  (39  U.  S.  C.,  sec.  576,  Postmaster 
General  (District  of  Columbia  Circuit  only)). 

Sec.  6  (a)  Subsection  (c)  of  section  203  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been  filed  in  a 
court  of  appeals  of  the  United  States,  as  provided  in  section  204,  the  Secretary 
at  any  time,  upon  such  notice  and  in  such  manner  as  he  deems  proper,  but  only 
after  reasonable  opportunity  to  the  packer  to  be  heard,  may  amend  or  set  aside 
the  report  or  order,  in  whole  or  in  part”  (7  U.  S.  C.,  sec.  193,  Secretary  of 
Agriculture). 

(b)  Subsections  (b)  and  (c)  of  section  204  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  are  amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to 
be  delivered  to  the  Secretary,  and  the  Secretary  shall  [forthwith  prepare,  certify, 
and]  thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  and  the  report  and 
order]  as  provided  in  section  2112  of  title  28,  United  States  Code.  If  before  such 
[transcript]  record  is  filed  the  Secretary  amends  or  sets  aside  his  report  or' order, 
in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  [transcript]  petition  is  filed  the  court,  on  applica¬ 
tion  of  the  Secretary,  may  issue  a  temporary  injunction  restraining,  to  the  extent 
it  deems  proper,  the  packer  and  his  officers,  directors,  agents,  and  employees, 
from  violating  any  of  the  provisions  of  the  order  pending  the  final  determination 
of  the  appeal”  (7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture). 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Packers  and  .Stock- 
yards  Act,  1921  (42  Stat.  162),  is  amended  to  read  as  follow's: 

“(h)  The  court  of  appeals  shall  have  [exclusive]  jurisdiction,  which  upon  the 
fding  of  the  record  with  it  shall  be  exclusive,  to  review,  and  to  affirm,  set  aside,  or 
modify*,  such  orders  of  the  Secretary,  and  the  decree  of  such  court  shall  be  final 
except  that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the  United 
States  upon  certiorari,  as  provided  in  section  [240  of  the  Judicial  Code]  1254  of 
title  28,  if  such  writ  is  duly  applied  for  within  sixty  days  after  entry  of  the  decree” 
(7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture). 

Sec.  7.  (a)  The  third  sentence  of  paragraph  (a)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1001),  is  amended  to  read  as  follows:  “The  clerk  of  the 
court  in  which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 
to  be  delivered  to  the  Secretary  of  Agriculture,  chairman  of  said  commission,  or 
any  member  thereof,  and  the  said  commission  shall  [forthwith  prepare,  certify, 
and]  thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings  [including  the  notice  to  the  board  of  trade,  a  copy  of  the  charges, 
the  evidence,  and  the  report  and  order],  as  provided  in  section  2112  of  title  28, 
United  Stales  Code”  (7  U.  S.  C.,  sec.  8,  Contract  Market  Commission). 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b)  of  section  6  of  the 
Commodity  Exchange  Act  (42  Stat.  1002),  as  amended,  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Secretary  of  Agriculture  [by  delivering  such  copy 
to  him]  and  thereupon  the  Secretary  of  Agriculture  shall  [forthwith  certify  and] 
file  in  the  court  [a  transcript  of]  the  record  theretofore  made,  [including  evi¬ 
dence  received]  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
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the  filing  of  the  [transcript]  'petition  the  court  shall  have  jurisdiction  to  affirm, 
to  set  aside,  or  modify  the  order  of  the  Secretary  of  Agriculture,  and  the  findings 
of  the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by  the  weight  of 
evidence,  shall  in  like  manner  be  conclusive”  (7  U.  S.  C.,  sec.  9,  Secretarv  of 
Agriculture) . 

Sec.  8.  The  third  and  fourth  sentences  of  the  second  paragraph  of  subsection  (b) 
of  section  641  of  the  Tariff-  Act  of  1930,  as  amended  (49  Stat.  865),  are  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  the  Treasury,  or  [upon] 
any  officer  designated  by  him  for  that  purpose,  and  thereupon  the  Secretary  of 
the  Treasury  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part”  (19  U.  S.  C.,  sec.  1641,  Secretary  of  the  Treasury). 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section  9  of  the  Securities  Act 
of  1933  (48  Stat.  80)  is  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of  the  court  to  the  Com¬ 
mission,  and  thereupon  the  Commission  shall  [certify  and]  file  in  the  court 
[a  transcript  of]  the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code”  (15  U.  S.  C.,  sec.  77i, 
Securities  and  Exchange  Commission). 

Sec.  10.  The  second  and  third  sentences  of  subsection  (a)  of  section  25  of  the 
Securities  Exchange  Act  of  1934  (48  Stat.  901),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  thereupon  the  Commission 
shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  and  enforce  or  set  aside  such  order,  in 
whole  or  in  part”  (15  U.  S.  C.,  sec.  78y,  Securities  and  Exchange  Commission). 

Sec.  11 .  The  third  sentence  of  subsection  (c)  of  section  18  of  the  Act  of  June  18, 
1934  (48  Stat.  1002),  is  amended  to  read  as  follows:  “The  clerk  of  the  court  in 
which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be  delivered 
to  the  Board  and  it  shall  [forthwith  prepare,  certify,  and]  thereupon  file  in  the 
court  [a  full  and  accurate  transcript  of]  the  record  in  the  proceedings  held  before 
it  under  this  section,  [the  charges,  the  evidence,  and  the  order  revoking  the 
grant]  as  provided  in  section  2112  of  title  28,  United  States  Code”  (19  U.  S.  C., 
sec.  81r,  Foreign  Trade  Zone  Board). 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  section  402  of  the  Com¬ 
munications  Act  of  1934,  as  amended  (66  Stat.  719),  is  amended  to  read  as  follows: 
“Within  thirty  days  after  the  filing  of  an  appeal,  the  Commission  shall  file  with 
the  court  [a  copy  of  the  order  complained  of,  a  full  statement  in  writing  of  the 
facts  and  ground's  relied  upon  by  it  in  support  of  the  order  involved  upon  said 
appeal,  and  the  originals  or  certified  copies  of  all  papers  and  evidence  presented 
to  and  considered  by  it  in  entering  said  order]  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28.  United  States 
Code”  (47  U.  S.  C.,  sec.  402,  Federal  Communications  Commission  (District  of 
Columbia  Circuit  only)). 

Sec.  13.  (a)  Section  (d)  of  section  10  of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  147),  is  amended  to  read  as  follows: 

“(d)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been  filed  in  a 
court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  finding  or  order  made  or  issued  bv  it.” 

(b)  The  first,  second,  fifth,  and  seventh  sentences  of  subsection  (e)  of  section  10 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat.  147),  are  amended  to 
read  as  follows:  . 

“(e)  The  Board  shall -have  power  to  petition  any  court  of  appeals  of  the  Lmted 
States  [(including  the  United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia)],  or  if  all  the  courts  of  appeals  to  which  application  may  be  made  are  in 
vacation,  any  district  court  of  the  United  States  [(including  the  District  Court 
of  the  United  States  for  the  District  of  Columbia)],  within  any  circuit  or  district, 
respectively,  wherein  the  unfair  labor  practice  in  question  occurred  or  wherein 
such  person  resides  or  transacts  business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order,  and  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  [entire]  record  in  the  proceedings,  [including 
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the  pleadings  and  testimony  upon  which  such  order  was  entered  and  the  findings 
and  order  of  the  Board]  as  'provided,  in  section  2112  of  title  28,  United  States  Code. 
Upon  [such]  the  filing  of  such  petition,  the  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the  proceeding 
and  of  the  question  determined  therein,  and  shall  have  power  to  grant  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just,  and  proper,  and  to  make  and 
enter  [upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript] 
a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  *  *  *  If  either  party  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence  and  shall  show  to  the  satisfac¬ 
tion  of  the  court  that  such  additional ’evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing  before 
the  Board,  its  member,  agent,  or  agency,  the  court  may  order  such  additional 
evidence  to  be  taken  before  the  Board,  its  members,  agent,  or  agency,  and  to  be 
made  a  part  of  the  [transcript]  record.  *  *  *  [The]  Upon  the  filing  of  the  record 
with,  it  the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and  decree 
shall  be  final,  except  that  the  same  shall  be  subject  to  review  by  the  appropriate 
United  States  court  of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the  United  States  upon  writ 
of  certiorari  or  certification  as  provided  in  [sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C.,  title  28,  secs.  346  and  347)]  section  1251f.  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of  section  10  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended  (61  Stat.  148),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Board,  and  thereupon  the  aggrieved  party  shall 
file  in  the  court  [a  transciipt  of]  the  [entire]  record  in  the  proceeding,  certified 
by  the  Board  [including  the  pleading  and  testimony  upon  which  the  order  com¬ 
plained  of  was  entered,  and  the  findings  and  order  of  the  Board]  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  [such]  the  filing  of  such  peti¬ 
tion,  the  court  shall  proceed  in  the  same  manner  as  in  the  case  of  an  application 
by  the  Board  under  subsection  (e)  of  this  section,  and  shall  have  the  same  [exclu 
sive]  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  proper,  and  in  like  manner  to  make  and  enter  a  decree  enforc¬ 
ing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board;  the  findings  of  the  Board  with  respect  to  questions  of 
fact  if  supported  by  substantial  evidence  on  the  record  considered  as  a  whole 
shall  in  like  manner  be  conclusive”  (29  U.  S.  C.,  sec.  160,  National  Labor  Rela¬ 
tions  Board). 

Sec.  14.  The  third  and  fourth  sentences  of  subsection  (h)  of  section  4  of  the 
Federal  Alcohol  Administration  Act  (49  Stat.  980),  as  amended,  are  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary,  or  [upon]  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record  upon  which  the  order  complained 
of  was  entered,  as  provided  in  section  2112  of  title  28,  United  Stales  Code.  Upon 
the  filing  of  such  [transcript]  petition  such  court  shall  have  exclusive  jurisdiction 
to  affirm,  modify,  or  set  aside  such  order,  in  whole  or  in  part”  (27  U.  S.  C.,  sec. 
204,  Secretary  of  the  Treasury). 

Sec.  15.  The  second  and  third  sentences  of  subsection  (a)  of  section  24  of  the 
Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  834),  are  amended  to  read 
as  follows:  "A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or  [upon]  any  officer 
thereof  designated  by  the  Commission  for  that  purpose,  and  thereupon  the 
Commission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in  whole  or 
in  part”  (15  LT.  S.  C.,  sec.  79x,  Securities  and  Exchange  Commission). 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the  Federal  Power  Act,  as 

amended  (49  Stat.  860),  is  amended  by  inserting  at  the  end  thereof  an  additional 
sentence  reading  as  follows:  “Until  the  record  in  a  proceeding  shall  have  been  filed 
in  a  court  of  appeals,  as  provided  in  subsection  ( b ),  the  Commission  may  at  any  time, 
upon  reasonable  notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set 
aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  313  of  the 
Federal  Power  Act,  as  amended  (49  Stat.  860),  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  forthwith  be  [served  upon]  transmitted  by  the  clerk  of 
the  court  to  any  member  of  the  Commission  and  thereupon  the  Commission  shall 
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[certify  and]  file  with  the  court  [a  transcript  of]  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have  [exclu¬ 
sive]  jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to 
affirm,  modify,  or  set  aside  such  order  in  whole  or  in  part”  (16  U.  S.  C.,  sec.  825Z, 
Federal  Power  Commission). 

Sec.  17.  The  second  and  third  sentences  of  subsection  (b)  of  section  611  of  the 
Merchant  Marine  Act,  1936,  as  amended  (52  Stat.  961),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the,  clerk  of  the  court  to  any  member  of  the  Board,  or  [upon]  any  officer  thereof 
designated  by  the  Board  for  that  purpose,  and  thereupon  the  Board  shall  [certify 
and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the  order  complained 
of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
the  filing  of  such  [transcript]  petition  such  court  shall  have  exclusive  jurisdiction 
to  determine  whether  such  cancellation  or  default  was  without  just  cause,  and  to 
affirm  or  set  aside  such  order”  (46  U.  S.  C.,  sec.  1181  (b),  Federal  Maritime  Board 
(District  of  Columbia  Circuit  only)). 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil  Aeronautics  Act  of  1938 
(52  Stat.  1024),  is  amended  to  read  as  follows: 

‘‘(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  transmitted  to  the 
Board  by  the  clerk  of  the  court:  and  the  Board  shall  thereupon  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record,  if  any,  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code” 
(49  U.  S.  C.,  sec.  646,  Civil  Aeronautics  Board). 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831), 
is  amended  by  inserting  at  the  end  thereof  an  additional  sentence  reading  as 
follows:  “Until  the  record  in  a  proceeding  shall  have  been  filed  in  a  court  of  appeals, 
as  provided  in  subsection  ( b ),  the  Commission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19  of  the 
Natural  Gas  Act  (52  Stat.  831),  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  forthwith  be  [served  upon  ]  transmitted  by  the  clerk  of  the  court  to 
any  member  of  the  Commission  and  thereupon  the  Commission  shall  [certify 
and]  file  with  the  court  [a  transcript  of]  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  [transcript]  such  court  shall  have  [exclusive] 
jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part”  (15  U.  S.  C.,  sec.  717r,  Federal 
Power  Commission). 

Sec.  20.  (a)  The  first  and  second  sentences  of  paragraph  (2)  of  subsection  (i) 
of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act.  as  added  by  the 
Act  of  July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (d)  (5) 
or  (e),  a  copy  of  the  petition  shall  be  forthwith  [served  upon]  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  or  [upon]  any  officer  designated  by  him  for 
that  purpose,  and  thereupon  the  Secretary  shall  [certify  and]  file  in  the  court 
[a  transcript]  the  record  of  the  proceedings  [and  the  record]  on  which  he  based 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such] 
the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction  to  affirm  or 
set  aside  the  order  complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection  (i)  of  section 
408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of  July 
22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(3)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (1),  a 
copy  of  the  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of 
the  court  to  the  Secretary  of  Agriculture,  or  [upon]  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secretary  shall  [certify  and]  file  in  the  court 
[a  transcript]  the  record  of  the  proceedings  [and  the  record]  on  which  he  based 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such] 
the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction  to  affirm  or 
set  aside  the  order  complained  of  in  whole  or  in  part”  (21  U.  S.  C.,  sec.  346a, 
Secretary  of  Health,  Education  and  Welfare,  Secretary  of  Agriculture). 

.tpEC.  21.  The  third  sentence  of  paragraph  (1)  of  subsection  (f)  of  section  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as  amended,  is 
amended  to  read  as  follows:  “The  Secretary  [promptly  upon  service  of  the 
summons  and  petition,]  thereupon  shall  [certify  and]  file  in  the  court  the  [trans- 
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script]  record  of  the  proceedings  [and  the  record]  on  which  the  Secretary  based 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code ”  (21  U.  S.  C., 
sec.  371,  Secretary  of  Health,  Education  and  Welfare). 

Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  section  10  of  the 
Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065),  as  amended,  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  forthwith  be  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon  the  Secretary 
shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order  in  whole  or  in 
part,  so  far  as  it  is  applicable  to  the  petitioner”  (29  LT.  S.  C.,  sec.  210,  Secretary  of 
Labor) . 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection  (f)  of 
section  5  of  the  Railroad  Unemployment  Insurance  Act,  as  amended  (52  Stat. 
1100),  are  amended  to  read  as  follows:  “Within  fifteen  days  after  receipt  of  service, 
or  within  such  additional  time  as  the  court  may  allow,  the  Board  shall  [certify 
and]  file  with  the  court  in  which  such  petition  has  been  filed  [a  transcript  of] 
the  record  upon  which  the  findings  and  decision  complained  of  are  based,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such]  the  filing 
of  such  petition  the  court  shall  have  exclusive  jurisdiction  of  the  proceeding  and 
of  the  question  determined  therein,  and  shall  give  precedence  in  the  adjudication 
thereof  over  all  other  civil  cases  not  otherwise  entitled  by  law  to  precedence. 
It  shall  have  power  to  enter  [upon  the  pleadings  and  transcript  of  the  record,]  a 
decree  affirming,  modifying,  or  reversing  the  decision  of  the  Board,  with  or  without 
remanding  the  cause  for  rehearing.  *  *  *  No  additional  evidence  shall  be 
received  by  the  court,  but  the  court  may  order  additional  evidence  to  be  taken 
before  the  Board,  and  the  Board  may,  after  hearing  such  additional  evidence, 
modify  its  findings  of  fact  and  conclusions  and  file  such  additional  or  modified 
findings  and  conclusions  with  the  court,  and  the  Board  shall  file  with  the  court 
[a  transcript  of]  the  additional  record”  (45  U.  S.  C.,  sec.  355,  Railroad  Retire¬ 
ment  Board). 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Federal  Seed  Act  (53  Stat. 
1287,  is  amended  to  read  as  follows: 

“  (c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been  filed  in  a  court, 
of  appeals  as  provided  in  section  410.  the  Secretary  of  Agriculture  at  any  time, 
upon  such  notice  and  in  such  manner  as  he  deems  proper,  but  only  after  reasonable 
opportunity  to  the  person  to  be  heard,  may  amend  or  set  aside  the  report  or  order, 
in  whole  or  in  part”  (7  U.  S.  C.,  sec.  1599,  Secretary  of  Agriculture). 

(b)  The  second  and  third  paragraphs  of  section  410  of  the  Federal  Seed  Act 
Act  (53  Stat.  1288),  are  amended  to  read  as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to  be 
delivered  to  the  Secretary,  and  the  Secretary  shall  [forthwith  prepare,  certify, 
and]  thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  and  the  report  and 
order]  as  provided  in  section  2112  of  title  28,  United  States  Code.  If  before  such 
[transcript]  record  is  filed,  the  Secretary  amends  or  sets  aside  his  report  or  order, 
in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  [transcript]  petition  is  filed  the  court,  on  application 
of  the  Secretary,  may  issue  a  temporary  injunction  restraining,  to  the  extent  it 
deems  proper,  the  person  and  his  officers,  directors,  agents,  and  employees  from 
violating  any  of  the  provisions  of  the  order  pending  the  final  determination  of  the 
appeal”  (7  U.  S.  C.,  sec.  16C0,  Secretary  of  Agriculture). 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal  Seed  Act  (53 
Stat.  1288),  are  amended  to  read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  tinder  section  409 
fails  to  obey  the  order,  the  Secretary  of  Agriculture,  or  the  United  States,  b3r  its 
Attorney  General,  may  apply  to  the  court  of  appeals  of  the  United  States,  within 
the  circuit  where  the  person  against  whom  the  order  was  issued  resides  or  has  his 
principal  place  of  business,  for  the  enforcement  of  the  order,  and  shall  [certify 
and]  file  [with,  its  application  a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  the  report,  and  the 
order]  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such 
filing  of  the  application  [and  transcript]  the  court  shall  cause  notice  thereof  to 
be  served  upon  the  person  against  whom  the  order  was  issued”  (7  U.  S.  C.,  sec. 
1601,  Secretary  of  Agriculture). 
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Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  section  43  of  the 
Investment  Company  Act  of  1940,  as  amended  (54  Stat.  844),  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  trans¬ 
mitted  by  the  clerk  of  the  court  to  any  member  of  the  Commission  or  [upon]  any 
officer  thereof  designated  by  the  Commission  for  that  purpose,  and  thereupon 
the  Commission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part”  (15  U.  S.  C.,  sec.  80a-42,  Securities  and  Exchange  Com¬ 
mission). 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  section  213  of  the 
Investment  Advisers  Act  of  1940,  as  amended  (54  Stat.  855),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  Commission,  or  [upon]  any  officer 
thereof  designed  by  the  Commission  for  that  purpose,  and  thereupon  the  Com¬ 
mission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in  whole  or 
in  part”  (15  U.  S.  C.,  sec.  80b-13,  Securities  and  Exchange  Commission). 

Sec.  27.  (a)  The  third  sentence  of  paragraph  (1)  of  subsection  (b)  of  section 

632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction 
Act  (60  Stat.  1C48),  is  amended  to  read  as  follow's:  “The  Surgeon  General  shall 
[forthwith  certify  and]  thereupon  file  in  the  court  the  [transcript]  record  of  the 
proceedings  [and  the  record]  on  which  he  based  his  action,  as  provided  in  section 
2112  of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  section  632  of  the 
Act  of  July  1,  1944,  as  added  by  ihe  Hospital  Survey  and  Construction  Act  (60 
Stat.  1048),  is  amended  to  read  as  follows: 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substantially  contrary 
to  the  v'eight  of  the  evidence,  shall  be  conclusive;  but  the  court,  for  good  cause 
shown,  may  remand  the  case  to  the  Surgeon  General  to  take  further  evidence,  and 
the  Surgeon  General  may  thereupon  make  new  or  modified  findings  of  fact  and 
may  modify  his  previous  action,  and  shall  [certify  to]  file  in  the  court  the  [tran¬ 
script.  and]  record  of  the  further  proceedings”  (42  U.  S.  C.,  sec.  29 lj,  Public 
Health  Service). 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the  Sugar  Act 
of  1948  (61  Stat.  927),  is  amended  to  read  as  follows:  “Within  thirty  days  after 
the  filing  of  said  appeal  the  Secretary  shall  file  with  the  court  the  [originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  him  upon  the  hearing 
involved,  a  like  copy  of  his  decision  thereon,  a  full  statement  in  writing  of  the 
facts  and  grounds  for  his  decisions  as  found  and  given  by  him]  record  upon  which 
the  decision  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code,  and  a  list  of  all  interested  persons  to  whom  lie  has  mailed  or  otherwise 
delivered  a  copy  of  said  notice  of  appeal”  (7  U.  S.  C.,  sec.  1115,  Secretary  of 
Agriculture  (District  of  Columbia  Circuit  only)). 

Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section  14  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1001),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the 
clerk  of  the  court  to  the  Board,  and  thereupon  the  Board  shall  [certify  and]  file 
in  the  court  [a  transcript]  of  the  [entire]  record  in  the  proceeding,  [including 
all  evidence  taken  and  the  report  and  order  of  the  Board]  as  provided  in  section 
2112  of  title  28,  United  States  Code.  [Thereupon]  Upon  the  filing  of  such  peti¬ 
tion  the  court  shall  have  jurisdiction  of  the  proceeding  and  shall  have  power  to 
affirm  or  set  aside  the  order  of  the  Board;  but  the  court  may  in  its  discretion 
and  upon  its  own  motion  transfer  any  action  so  commenced  to  the  United  States 
Court  of  Appeals  for  the  circuit  wherein  the  petitioner  resides”  (50  U.  S.  C., 
sec.  793,  Subversive  Activities  Control  Board). 

Sec.  30.  (a)  Subsection  (e)  of  section  1 10  of  the  Internal  Security  Act  of  1950 
(64  Stat.  1028),  is  amended  to  read  as  follows: 

“(e)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been  filed  in  a 
court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  finding  or  order  made  or  issued  by  it”  (50  U.  S.  C.,  sec.  820,  De¬ 
tention  Review  Board). 
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(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  111  of  the  In¬ 
ternal  Security  Act  of  1950  (64  Stat.  1028),  are  amended  to  read  as  follows: 
“The  Board  shall  thereupon  file  in  the  court  [a  duly  certified  transcript  of]  the 
[entire]  record  of  the  proceedings  before  the  Board  with  respect  to  the  matter 
concerning  which  judicial  review  is  sought,  [including  all  evidence  upon  which 
the  order  complained  of  was  entered,  the  findings  and  order  of  the  Board]  as 
■provided,  in  section  2112  of  title  28,  United  States  Code.  *  *  *  [Thereupon]  Upon 
the  filing  of  such  petition  the  court  shall  have  jurisdiction  of  the  proceeding,  which 
upon  the  filing  of  the  record  with  it  shall  be  exclusive,  and  shall  have  power  to  affirm, 
modify,  or  set  aside,  or  to  enforce  or  enforce  as  modified  the  order  of  the  Board’’ 
(50  U.  S.  C.,  sec.  821,  Detention  Review  Board). 

(c)  The  first  sentence  of  subsection  (d)  of  section  111  of  the  Internal  Security 
Act  of  1950  (60  Stat.  1029),  is  amended  to  read  as  follows: 

“(d)  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or  its  hearing  examiner 
the  court  may  order  such  additional  evidence  to  be  taken  before  the  Board  or 
its  hearing  examiner  and  to  be  made  a  part  of  the  [transcript]  record”  (50 
U.  S.  C.,  sec.  821,  Detention  Review  Board). 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (64  Stat.  1130),  is 
amended  to  read  as  follows: 

“Sec.  6.  [Within  the  time  prescribed  by,  and  in  accordance  with  the  require¬ 
ments  of,  rules  promulgated  by  the  court  of  appeals  in  which  the  proceeding  is 
pending,  unless]  Unless  the  proceeding  has  been  terminated  on  a  motion  to 
dismiss  the  petition,  the  agency  shall  file  in  the  office  of  the  clerk  of  the  court  of 
appeals  in  which  the  proceeding  is  pending  the  record  on  review,  [duly  certified, 
consisting  of  the  pleadings,  evidence,  and  proceedings  before  the  agency,  or 
such  portions  thereof  as  such  rules  shall  require  to  be  included  in  such  record,  or 
such  portions  thereof  as  the  petitioner  and  the  agency,  with  the  approval  of  the 
court  of  appeals,  shall  agree  upon  in  writing]  as  provided  in  section  2112  of  title 

28,  United  States  Code”  (5  U.  S.  C.,  sec.  1036,  Federal  Communications  Commis¬ 
sion,  Secretary  of  Agriculture,  Federal  Maritime  Board,  Maritime  Administration, 
Atomic  Energy  Commission). 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act  of  December 

29,  1950  (64.  Stat.  1131),  is  amended  to  read  as  follows:  “The  agency  may 
modify  its  findings  of  fact,  or  make  new  findings,  by  reason  of  the  additional 
evidence  so  taken  and  may  modify  or  set  aside  its  order  and  shall  file  [a  certified 
transcript  of]  in  the  court  such  additional  evidence,  such  modified  findings  or 
new  findings,  and  such  modified  order  or  the  order  setting  aside  the  original 
order”  (5  U.  S.  C.,  sec.  1037,  Federal  Communications  Commission,  Secretary  of 
agriculture,  Federal  Maritime  Board,  Maritime  Administration,  Atomic  Energy 
Commission). 

Sec.  32.  The  second  and  third  sentences  of  subsection  (b)  of  section  208  of 
the  Federal  Coal  Mine  Safety  Act,  as  amended  (66  Stat.  702),  are  amended  to 
read  as  follows:  “Upon  receipt  of  such  copy  of  a  notice  of  appeal  the  Board  shall 
[promptly  certify  and]  file  in  such  court  [a  complete  transcript  of]  the  record 
upon  which  the  order  complained  of  was  made,  as  provided  in  section  2112  of 
title  28,  Lnited  States  Code.  The  costs  of  certifying  and  filing  such  [transcript] 
record  shall  be  paid  by  the  party  making  [the]  such  appeal”  (30  U.  S.  C.,  sec. 
478,  Federal  Coal  Mine  Safety  Board  of  Review). 

Sec.  33.  This  act  shall  not  be  construed  to  repeal  or  modify  any  provision  of 
the  Administrative  Procedure  Act. 

A  BILL  To  provide  lor  reasonable  notice  to  the  agency  of  applications  to  the  courts  of  appeals  for  inter¬ 
locutory  relief  against  orders  ot  the  Civil  Aeronautics  Board,  the  Federal  Communications  Commission, 
the  Secretary  of  Agriculture,  the  Federal  Maritime  Board  and  the  Atomic  Energy  Commission 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  second  sentence  of  subsection  (d)  of 
section  1006  of  the  Civil  Aeronautics  Act  of  1938  (52  Stat.  1024;  49  U.  S.  C.,  sec. 
646),  as  amended,  is  further  amended  to  read  as  follows:  “Upon  good  cause  shown 
and  after  reasonable  notice  to  the  Board,  interlocutory  relief  may  be  granted  by 
stay  of  the  order  or  by  such  mandatory  or  other  relief  as  may  be  appropriated  £ : 
Provided,  That  no  interlocutory  relief  may  be  granted  except  upon  at  least  five 
days’  notice  to  the  Board]. 

Sec.  2.  The  third  sentence  of  subsection  (b)  of  section  9  of  the  Act  of  December 
29,  1950  (64  Stat.  1132;  5  U.  S.  C.,  sec.  1039),  is  amended  to  read  as  follows: 
“In  cases  where  irreparable  damage  would  otherwise  ensue  to  the  petitioner,  the 
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court  of  appeals  may,  on  hearing,  after  [not  less  than  five  days’]  reasonable 
notice  to  the  agency  and  to  the  Attorney  General,  order  a  temporary  stay  or 
suspension,  in  whole  or  in  part,  of  the  operation  of  the  order  of  the  agency  for 
not  more  than  sixty  days  from  the  date  of  such  order  pending  the  hearing  on  the 
application  for  such  interlocutory  injunction,  in  which  case  such  order  of  the  court 
of  appeals  shall  contain  a  specific  finding,  based  on  evidence  submitted  to  the 
court  of  appeals,  and  identified  by  reference  thereto,  that  such  irreparable  damage 
would  result  to  petitioner  and  specifying  the  nature  of  such  damage.” 

Judge  Maris.  That  is  my  statement.  I  shall  be  glad  to  answer 
any  further  questions  that  the  members  of  the  committee  may  have. 

Mr.  Crumpacker.  I  take  it  that  you  have  determined  that  it 
would  be  impossible  to  accomplish  these  purposes  through  amend¬ 
ments  to  existing  laws,  through  general  amendments  which  have 
application  to  all  cases,  but  that  you  have  to  take  them  up  indi¬ 
vidually  and  specifically? 

Judge  Maris.  It  seemed  to  us  that  that  was  by  far  the  better  way 
to  do  it.  If  you  make  a  general  statute  and  say,  "This  repeals  all 
other  statutes  which  are  inconsistent  herewith”,  you  put  a  burden  on 
those  who  prepare  the  revisions  of  the  United  States  Code  to  deter¬ 
mine  what  is  actually  repealed  and  what  is  not  repealed.  It  is  a 
difficult  problem  to  handle.  The  clean-cut  way  to  do  it  is  for  Con¬ 
gress  to  say  exactly  what  it  intends  in  each  case. 

That  is  what  we  have  sought  to  do  in  order  to  carry  out  these 
general  principles,  that  I  have  referred  to,  successfully. 

No  amendments  are  made  that  do  anything  other  than  to  correct 
these  statutes  procedurally  along  the  lines  of  the  proposals  which  I 
have  mentioned,  and  I  would  certainly  think  it  would  be  very  helpful 
to  the  petitioners  and  to  the  agencies  if  the  specific  provisions  were 
inserted  in  this  way  so  that  there  could  be  no  doubt  about  the  pro¬ 
cedure  to  be  followed. 

Mr.  Brickfield.  Judge  Maris,  the  bill  permits  the  several  courts 
of  appeals  to  adopt  these  rules  with  the  approval  of  the  Judicial  Con¬ 
ference. 

Judge  Maris.  Yes. 

Mr.  Brickfield.  Is  there  any  specific  reason  why  the  Judicial  Con¬ 
ference  was  selected  as  the  body  to  give  approval?  Why  not  have  the 
Supreme  Court  approve  the  rules  since,  as  I  understand  it,  both  the 
Criminal  and  the  Civil  Rules  of  Federal  Procedure  are  promulgated 
by  the  Supreme  Court.  Why  not  have  that  court  approve  the  rules? 

Judge  Maris.  No,  the  Judicial  Conference  is  the  chief  adminis¬ 
trative  body.  I  should  say,  of  the  judicial  branch  of  the  Government. 
The  reason  we  did  that  is  because  that  is  what  was  done  in  the  case 
of  the  Hobbs  Act. 

For  6  years  we  have  had  exactly  that  provision  with  respect  to 
rules  relating  to  the  review  of  those  agencies  which  came  within  the 
provisions  of  the  Hobbs  Act,  the  Federal  Communications  Commission 
the  Secretary  of  Agriculture,  the  Federal  Maritime  Board,  the  Atomic 
Energy  Commission  and  1  or  2  others.  As  a  practical  matter,  it  has 
worked  out  well. 

It  would  not  take  away  from  the  courts  the  authority  to  make 
rules  suitable  for  their  conditions,  but  by  providing  that  those  rules 
must  be  approved  by  the  Judicial  Conference,  it  gives  a  uniformity  of 
approach  which  has  worked  out  very  well  in  the  case  of  the  Hobbs 
Act. 
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As  a  matter  of  fact,  I  may  say  that  the  way  it  has  worked  has 
been  this,  that  a  committee  of  the  Judicial  Conference,  of  which  I 
happen  to  be  a  member,  so  that  I  know  about  this  procedure,  sug¬ 
gested  uniform  rules  under  the  Hobbs  Act,  and  made  those  rules 
broad  enough  to  cover  all  agency  reviews  not  merely  Hobbs  Act  cases, 
and  the  Judicial  Conference  approved  those  rules  in  principle  as  suit¬ 
able  rules,  and  submitted  them  to  the  11  circuit  courts  of  appeals, 
and  those  courts,  1  by  1,  have  adopted  them  and,  of  course,  the  Con¬ 
ference  has  approved  them,  and  the  net  result  has  been  that  we  have 
achieved  very  substantial  uniformity  in  this  field  which  would  not 
have  been  accomplished  in  any  other  way,  while  at  the  same  time 
preserving  the  autonomy  of  the  courts. 

Mr.  Brickfield.  What  I  was  looking  for  was  a  precedent  in  some 
other  federal  statute  wherein  the  Judicial  Conference  was  the  approv¬ 
ing  body. 

Judge  Maris.  Your  precedent  is  the  act  of  December  5,  1950,  the 
so-called  Hobbs  Act,  to  which  I  have  referred.  That  has  been  in  force 
since  1950,  and  the  Judicial  Conference  has  been  doing  this  very  thing 
for  the  last  5  years. 

Mr.  Brickfield.  I  can  well  imagine,  when  the  courts  of  appeal  pro¬ 
mulgates  rules,  that  they  will  have  to  give  wide  discretion  to  the 
agencies,  as  to  what  part  of  the  record  shall  go  forward,  and  I  suppose 
there  will  be  disagreements  as  to  what  part  of  the  record  shall  go  up 
on  appeal.  Is  there  any  provision,  after  an  agency  makes  its  decision, 
whereby  an  appeal  would  lie  as  to  this  one  particular  question? 

Judge  Maris.  The  agency  is  not  given  the  authority  to  make  the 
decision.  I  cited  subsection  (b)  which  provides  that  the  record  to  be 
filed  in  the  court  of  appeals  shall  consist  of  the  order  sought  to  be 
reviewed  or  enforced,  the  findings  or  report  upon  which  it  is  based, 
and  the  pleadings,  evidence,  and  proceedings  before  the  agency,  or 
such  portions  thereof  as  the  rules  of  the  court  of  appeals  may  require 
to  be  included  therein. 

Mr.  Brickfield.  It  takes  it  all  away - 

Judge  Maris.  No,  it  does  not  take  it  all  away.  It  goes  on  to 
provide  “or  such  portions  thereof”  as  the  rules  of  the  court  of  appeals 
may  require  to  be  included  therein.  There  are  these  three  possible 
restrictions.  In  other  words,  under  clause  1  the  court  may  say  by 
rule  that  in  a  particular  type  of  case,  in  this  kind  of  a  case,  only  certain 
things  shall  be  required,  or  the  parties  under  clause  2  may  say  that  we 
agree  in  our  case  we  only  need  these  parts  of  the  record,  or  the  court 
itself  for  the  individual  case  may  tailor  it  under  clause  3. 

Mr.  Brickfield.  It  looks  like  the  courts  could  set  up  the  rules 
under  which  they  would  say  that  all  of  the  record  shall  go  forward, 
including  the  pleadings  and  the  evidence  and  the  proceedings  at  the 
agency  level;  all  shall  go  forward.  But  then  the  language  in  the  bill 
goes  into  the  disjunctive  and  says,  “or  such  portions  thereof.”  In 
other  words,  the  entire  record  does  not  have  to  go  forward,  only  “such 
portions  thereof  as  the  said  rules  of  the  court  of  appeals  may  require  to 
be  included  therein,  or  as  the  agency,  board,  commission,  or  officer 
concerned  in  its  discretion  determines  shall  be  put  in.” 

Judge  Maris.  No,  you  do  not  find  that  in  the  bill;  it  is  not  there. 
You  have  to  send  the  whole  record  up  unless  the  case  comes  within 
one  of  these  three  situations.  No.  1,  if  the  rules  of  the  court  of  appeals 
require  a  lesser  number  of  items  to  be  included  therein,  than  is  included 
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in  the  group  mentioned  at  the  beginning  of  the  subsection,  or  2,  if  the 
agency  and  the  petitioner  and  the  intervenors  stipulate  that  a  lesser 
number  be  sent  up,  or,  3  if  the  court  upon  motion  of  a  party  or  after  a 
prehearing  conference  on  its  own  motion  designates  a  lesser  amount. 

They  are  not  inconsistent. 

In  other  words,  the  rules  of  court  may  say  that  in  every  Labor 
Board  case  you  do  not  have  to  send  up  all  of  the  things  mentioned  at 
the  beginning  of  subsection  (b),  but  only  certain  things,  but  that  does 
not  confer  the  right  on  a  party  in  a  Labor  Board  case  to  say,  “In  this 
case,  we  will  send  up  only  these  things,  but  the  court  may,  under  the 
third  clause  do  the  same  thing  and  say  in  view  of  the  evidence  that 
there  is  here,  we  do  not  need  this  part,  which  ordinarily  the  rules 
would  require.  I  think  it  would  work  out  very  well.  It  is  in  accord 
with  the  pattern  of  these  uniform  rules  already  put  into  force  under 
the  Hobbs  Act  and  which  I  have  just  referred  to.  This  statute  is 
written  along  the  lines  of  what  the  courts  have  been  trying  to  do  under 
the  old  statute  as  far  as  possible. 

Mr.  Brickfield.  In  other  words,  this  sets  up  guides  and  standards? 

Judge  Maris.  Yes,  in  a  very  flexible  way.  We  are  dealing  here 
with  all  sorts  of  agencies  and  all  sorts  of  orders,  and  all  types  of 
reviews,  and  you  have  to  be  very  flexible. 

Mr.  Crumpacker.  Thank  you  very  much,  Judge. 

Judge  Maris.  Thank  you  very  much,  Mr.  Chairman  and  gentle¬ 
men  of  the  committee. 

Mr.  Crumpacker.  The  next  witness  is  Mr.  James  Y.  Constantine, 
Solicitor  of  the  National  Labor  Relations  Board. 

STATEMENT  OF  JAMES  V.  CONSTANTINE,  SOLICITOR  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

Mr.  Constantine.  Gentlemen,  my  name  is  James  V.  Constan¬ 
tine.  I  am  Solicitor  for  the  National  Labor  Relations  Board,  and  I 
have  a  very  brief  statement  to  make  expressing  the  views  of  the  Board 
on  this  bill. 

H.  R.  6682  appears  to  correspond  textually  and  in  section  number¬ 
ing  to  S.  2223,  now  before  the  Senate  Committee  on  the  Judiciary, 
and  is  probably  a  companion  bill  to  its  Senate  counterpart. 

Mr.  Crumpacker.  Has  the  Senate  taken  any  action  on  that  bill 
yet? 

Mr.  Constantine.  I  am  not  aware  of  any  action  that  they  have 
taken  yet.  I  suppose  we  will  be  notified;  but  since  we  have  received 
no  notice,  I  assume,  perhaps  erroneously,  that  the  Senate  has  taken 
no  action. 

Judge  Maris.  The  Judiciary  Committee  of  the  Senate  has  it  and 
is  writing  to  agencies  and  I  believe  any  other  interested  parties  about  it. 

Mr.  Constantine.  Both  bills  cover  precisely  the  same  subject 
matter.  Only  sections  2  and  13  apply  to  proceedings  before  the 
National  Labor  Relations  Board. 

Section  2  which  is  general,  applies  to  all  agencies  and  necessarily 
comprehends  the  National  Labor  Relations  Board.  Section  13  applies 
only  to  the  Board. 

The  National  Labor  Relations  Board  has  been  advised  by  the 
Bureau  of  the  Budget  that  the  Department  of  Justice  has  expressed 
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approval  of  both  H.  R.  6682  and  S.  2223  which  is  before  the  Senate 
Committee  on  the  Judiciary. 

The  National  Labor  Relations  Board  joins  in  that  approval  to  the 
extent  that  it  embraces  sections  2  and  13,  the  only  provisions  affecting 
the  Board.  With  respect  to  the  remaining  sections  of  said  proposed 
enactments  the  Board  takes  no  position,  since  they  deal  with  other 
agencies  and  with  subject  matters  over  which  the  Board  has  no 
jurisdiction. 

Mr.  Crumpacker.  Thank  you  very  much,  Mr.  Constantine. 

Mr.  Constantine.  Thank  you,  Mr.  Chairman  and  gentlemen  of 
the  committee. 

Mr.  Crumpacker.  The  next  witness  is  Mr.  Richard  A.  Solomon, 
Assistant  General  Counsel,  Federal  Communications  Commission. 

STATEMENT  OF  RICHARD  A.  SOLOMON,  ASSISTANT  GENERAL 
COUNSEL,  FEDERAL  COMMUNICATIONS  COMMISSION 

Mr.  Solomon.  Mr.  Chairman,  I  have  prepared  comments  of  the 
Commission  on  this  bill,  which  I  might  give  to  you.  My  name  is 
Richard  A.  Solomon,  Assistant  General  Counsel  of  the  Federal  Com¬ 
munications  Commission,  in  charge  of  the  Litigation  Division  of  the 
General  Counsel’s  Office. 

There  is  a  brief  statement  that  the  Commission  authorized  yester¬ 
day  and  I  think  I  might  read  it  into  the  record.  I  do  have  a  few 
additional  personal  comments  to  make  as  a  result  of  today’s  session. 

Mr.  Crumpacker.  All  right. 

Mr.  Solomon.  S.  2223  and  H.  R.  6682  are  identical  bills  which 
would  amend  title  28,  United  States  Code,  by  adding  a  section  (2112) 
prescribing  the  procedure  for  the  filing  of  the  record  of  agency  pro¬ 
ceedings  with  a  court  of  appeals  wherein  a  proceeding  has  been 
instituted  to  review  or  enforce  an  agency  order. 

The  principal  purpose  of  the  bills  is  to  authorize  abbreviation  of  the 
record  on  review.  This  is  accomplished  by  empowering  the  courts 
to  adopt  rules  relating  to  the  filing  of  the  record,  and  by  authorizing 
the  filing  of  a  record  containing  less  than  all  of  the  proceedings  before 
the  agency,  pursuant  to  court  rules,  stipulation  by  the  parties  and  the 
agency  or  court  order. 

Section  12  of  S.  2223  and  H.  R.  6682  makes  the  proposed  section 
2112  applicable  to  appeals  from  decisions  of  this  Commission  under 
section  402  (b)  of  the  Communications  Act  of  1934,  as  amended. 

The  Commission  favors  adoption  of  S.  2223  and  H.  R.  6682.  Sec¬ 
tion  2112,  and  the  court  rules  that  would  presumably  be  adopted  to 
implement  it,  would  reduce  the  administrative  burden  upon  the  Com¬ 
mission  in  compiling  records  for  filing  in  court,  while  leaving  the  Com¬ 
mission  the  option  of  filing  the  complete  record.  In  some  cases,  it 
will  be  more  convenient  to  file  everything.  It  will  no  longer  be 
necessary  to  file  lengthy  records  containing  all  proceedings  before  the 
Commission,  when  a  portion  of  the  pleadings  and  evidence  presented 
to  the  Commission  are  immaterial  to  the  appeal.  It  may  be  noted 
that  abbreviation  of  the  record  will  also  facilitate  its  use  and  handling 
by  the  Commission  and  the  courts. 

At  the  present  time  some  petitions  for  review  of  action  taken  by 
this  Commission  are  instituted  pursuant  to  Public  Law  901,  81st 
Congress,  2d  session — that  is,  the  Hobbs  bill  which  Judge  Maris  re- 
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ferred  to — which  provides  for  abbreviation  of  the  record  by  stipula¬ 
tion  or  order  of  the  court.  The  instant  amendment  will  establish 
identical  procedures  for  filing  of  the  record  in  appeals  from  all 
Commission  orders. 

That  is  the  satement  of  the  Commission. 

Congressman  Taylor  asked  about  where  our  appeals  in  fact  go  to. 
We  have  a  split  appellate  procedure.  Radio  licensing  cases,  in  gen¬ 
eral,  by  law  must  go  to  the  District  Court  of  Appeals  for  the  District 
of  Columbia. 

For  other  types  of  cases,  such  as  rulemaking  proceedings,  proceed¬ 
ings  involving  telephone  and  telegraph  regulation,  there  is  a  dual 
venue,  and  it  is  possible  to  bring  those  cases  in  the  court  of  appeals 
here,  or  in  the  court  in  the  area  in  which  the  appellant  resides.  But 
as  Judge  Maris  stated,  since  there  is  a  very  specialized  radio  bar  in 
Washington,  the  option  to  take  appeals  in  the  other  courts  of  appeals 
is  practically  never  exercised. 

Mr.  Taylor.  Is  that  because  of  some  rule? 

Mr.  Solomon.  No,  sir;  I  think  it  is  primarily  because  of  the  con¬ 
venience  of  counsel. 

Now,  we  did  have  one  case  where,  from  the  same  order  of  the  Com¬ 
mission,  a  rulemaking  order,  appeals  were  brought  in  three  circuit 
courts,  the  third  circuit,  in  the  ninth  circuit,  and  in  the  District  of 
Columbia.  The  problem  of  who  was  actually  going  to  take  hold  of 
the  cases  and  decide  them  never  really  came  to  a  head  because  the 
cases  in  the  other  2  circuits  were  eventually  dropped,  but  we  did 
have  the  problem  here  of  providing  records  for  3  courts,  and  in 
that  case  we  did  provide  some  sort  of  record  in  all  3  courts  at 
great  expense  and  with  a  great  waste  of  time. 

We  are  very  much  in  favor  of  this  bill  because,  as  the  Congressmen 
well  know,  in  these  television  and  other  radio  application  cases,  we 
may  have  3  or  4  applicants,  and  if  there  are  3  or  4  applicants,  only 
1  of  the  losers  may  appeal.  That  means  that  the  record  before  the 
Commission  may  contain  thousands  of  pages  which  relate  solely 
to  an  applicant  who  loses  before  the  Commission,  who  is  not  even 
appealing. 

Mr.  Taylor.  So  you  eliminate  whatever  testimony  was  given  by 
the  applicant  under  this  bill? 

Mr.  Solomon.  Yes,  we  could. 

Mr.  Taylor.  Assume  that  there  are  two  contestants  for  a  TV 
license  in  California,  the  decision  of  the  Commission,  of  course,  will 
determine  which  of  the  two  contestants  in  California  will  receive  this 
license.  Now,  an  appeal  is  taken  by  the  unsuccessful  litigant.  Where 
would  his  appeal  be  heard? 

Mr.  Solomon.  In  that  particular  case,  his  appeal  would  be  heard 
under  section  402  (b),  and  that,  by  statute,  lias  to  be  brought  in 
the  District  Circuit  Court  of  Appeals. 

Mr.  Taylor.  So  that  the  District  Circuit  Court  of  Appeals  here 
has  complete  jurisdiction  over  all  appeals  that  pertain  to  the  grant¬ 
ing  of  a  TV  or  a  radio  license? 

Mr.  Solomon.  There  is  a  slight  complication  there,  but  as  a  general 
statement,  that  is  correct,  in  all  adjudicatory  proceedings  on  TV, 
yes.  In  the  case  of  the  rules  affecting  radio  licenses,  you  have  a 
dual  jurisdiction,  but  as  long  as  it  is  an  adjudicatory  problem,  the 
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Court  of  Appeals  for  the  District  of  Columbia  has  exclusive  juris¬ 
diction. 

I  cannot  speak  for  the  Commission  on  this  but  I  would  like  to  sug¬ 
gest  for  the  committee’s  attention  a  possible  additional  revision  of 
section  12  of  the  act,  which  relates  to  the  Commission.  I  am  reading 
from  page  13  of  the  bill.  I  have  not  had  time  to  discuss  this  with 
Judge  Maris,  but  I  certainly  would  yield  to  his  views  on  the  matter. 
The  present  proposal,  as  you  will  see,  is  to  amend  the  present  pro¬ 
vision,  to  state  that — 

Within  30  days  after  the  filing  of  an  appeal,  the  Commission  shall  file  with  the 
court  the  record  on  which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  this  new  bill. 

This  provision  which  says  within  30  days  after  the  filing  of  an 
appeal  is  not  something  the  Judicial  Conference  suggested.  That  is 
taken  directly  from  our  existing  law,  but  we  have  found  occasionally 
that  this  30-day  period  is  a  great  burden  on  us,  because  the  Com¬ 
mission  will  take  an  action  which  will  result  in  5  or  6  appeals,  and 
with  the  small  staff  that  we  have,  we  have  to  get  a  record  up  within 
30  days  on  4  or  5  cases,  and  it  means  that  people  have  to  be  diverted 
from  more  productive  work  to  this  routine  work.  Therefore,  subject 
to  criticism  from  Judge  Maris  and  you  gentlemen,  I  would  like  to 
suggest  that  you  consider  adding  the  following  language  after  the 
words,  “within  30  days  after  the  filing  of  an  appeal”,  “or  within  such 
additional  time  as  the  court  may  provide.” 

I  think  that  would  be  consistent  with  the  provisions  of  section  (b) 
of  this  act,  specifically  implying  that  the  courts  will  have  power  to 
specify  the  time  for  the  filing  of  the  record. 

Mr.  Crumpacker.  Would  you  care  to  comment  on  that,  Judge? 

Judge  Maris.  Yes.  My  comment  is  simply  this:  I  am  sure  that 
the  Judicial  Conference  would  have  no  objection  to  that  amendment. 
The  reason  we  did  not  go  into  that  sort  of  thing  was  because  it  was 
beyond  the  scope  of  what  we  were  proposing  to  do.  We  were  relig¬ 
iously  careful  about  that  and  did  not  consider  a  good  many  other 
changes  which  could  have  been  made,  except  that  this  is  directly  con¬ 
cerned  with  the  contents  of  the  record,  and  that  is  in  line  with  good 
practice,  and  we  think  it  would  be  a  proper  thing  to  do. 

Mr.  Crumpacker.  Of  course,  it  gives  the  Commission  an  unlimited 
time  within  which  they  may  file  the  record. 

Mr.  Solomon.  No,  it  does  not. 

Mr.  Crumpacker.  I  assume  that  the  evidence  of  record  would 
not  be  difficult  to  get  at. 

Judge  Maris.  These  records  are  available  under  the  present  law. 

Mr.  Solomon.  Another  reason  for  that  suggestion  is  that  some¬ 
times  we  have  dual  appeals  brought  both  under  section  402  (a)  the 
Hobbs  Act,  and  also  under  section  402  (d)  which  is  being  amended. 
In  appeals  cases,  sometimes  the  actions  of  the  Commission  combine 
within  one  decision  matters  of  a  rulemaking  nature  and  matters  which 
are  adjudicatory  in  nature.  We  find  ourselves  in  a  strange  situation 
where  in  the  case  of  one  of  these  appeals  we  have  30  days  in  which 
to  file  a  record  and  in  the  other  of  the  appeals  the  filing  time  given 
by  the  rules  of  the  court  in  cases  going  to  the  court  in  the  District 
of  Columbia,  is  40  days.  There  is  no  danger  of  our  taking  too  much 
time  because  I  would  presume  the  court  would  specify,  as  it  has  in 
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those  cases,  40  days.  The  additional  period  would  have  to  be  pro¬ 
portionate  to  the  emergency. 

Thank  you;  that  is  all,  Mr.  Chairman. 

Mr.  Crumpacker.  Thank  you  very  much,  Mr.  Solomon. 

Our  final  witnesses  will  be  Mr.  Willard  W.  Gatchell,  General 
Counsel  of  the  Federal  Power  Commission,  and  Mr.  Howard  E. 
Wahrenbrock,  Assistant  General  Counsel. 

STATEMENT  OF  WILLARD  W.  GATCHELL,  GENERAL  COUNSEL, 

FEDERAL  POWER  COMMISSION,  ACCOMPANIED  BY  HOWARD  E. 

WAHRENBROCK,  ASSISTANT  GENERAL  COUNSEL,  FEDERAL 

POWER  COMMISSION 

Mr.  Gatchell.  Mr.  Chairman  and  gentlemen  of  the  committee, 
my  name  is  Willard  W.  Gatchell,  General  Counsel  of  the  Federal 
Power  Commission,  and  with  me  is  Mr.  Howard  E.  Wahrenbrock, 
Assistant  General  Counsel,  as  you  have  just  stated. 

I  have  given  to  the  clerk  copies  of  the  Commission’s  report  on  this 
bill  and  will  not  take  the  time  of  the  committee  to  read  it.  If  I  may 
just  point  out  some  of  the  important  features  of  it,  I  will  do  so.  The 
committee  will  find  that  the  Commission’s  report  is  in  substantial 
agreement  with  Judge  Maris  as  to  the  very  worthy  purpose  of  this  bill. 

I  think  our  differences  are  purely  a  matter  of  form. 

We  have  some  things  which  we  thought  should  be  brought  to  the 
attention  of  the  committee. 

The  problem  of  a  shortened  record  is  one  which  has  been  confronting 
all  of  the  regulatory  agencies  whose  orders  have  been  reviewed  in  the 
courts  of  appeals. 

Many  of  the  circuits  in  which  the  Commission  has  had  cases  have 
resolved  the  problem. 

The  3d,  4th,  5th,  10th,  and  the  District  of  Columbia  circuits  have 
resolved  the  problem  of  a  short  record  by  permitting  us  to  send  up 
merely  a  certified  list  of  the  documents  making  up  the  record,  and 
that  removes  the  necessity  for  sending  any  record  at  all. 

These  courts  have  adopted  rules  which,  to  us,  are  binding,  and  I 
believe  that  the  Judicial  Conference  is  merely  asking  for  legislative 
authority  to  do  what  they  are  doing  now  and  to  present  it  in  such  a 
way  that  there  can  be  no  question  about  it. 

We  think  that  the  courts  now  have  the  authority,  and,  therefore, 
are  accomplishing  what  is  sought  here;  namely,  the  elimination  of  the 
.detail  work  involved  in  getting  up  a  full  record  inasmuch  as  the 
record  in  practically  no  case  is  examined  in  complete  detail. 

Mr.  Crumpacker.  Do  you  make  that  comment  with  respect  soley 
to  the  Federal  Power  Commission  or  generally? 

Mr.  Gatchell.  The  rules  apply,  of  course,  to  any  review,  provided 
the  statute  does  not  particularly  cover  it.  We  have  limited  our  report 
to  the  Federal  Power  Act  and  Natural  Gas  Act  cases  and  other  cases 
coming  from  the  Federal  Power  Commission. 

Mr.  Crumpacker.  The  reason  I  asked  that  question  is  that  the 
power  of  the  courts  to  accomplish  this  by  rule  may  vary  with  respect 
to  different  statutes  and  agencies. 

Mr.  Gatchell.  Yes,  I  think  that  general  statement  is  true,  except 
as  it  may  be  varied  by  particular  statutes. 
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One  thing  that  we  urge  upon  the  committee  is  that  you  do  not  place 
the  courts  in  a  straitjacket,  and  I  really  wonder  if  this  bill  is  as  broad 
as  we  all  hope  it  will  be. 

One  of  the  difficulties  that  has  faced  the  courts  is  whether  the 
physical  records  shall  be  transmitted  to  the  court.  This  bill  does  not 
solve  that  problem.  It  provides  on  page  2,  lines  15  and  16,  that  the 
record  in  the  proceedings  shall  be  certified  whereas,  I  do  not  believe 
that  the  court  needs,  or  that  there  is  any  necessity,  for  filing,  except 
in  the  most  unusual  cases,  the  record,  certainly  not  the  original  record. 

What  is  needed,  whenever  there  is  a  dispute,  is  merely  some  printed 
copy,  where  enough  copies  are  made  available  to  the  court.  That 
has  been  accomplished  in  two  ways. 

We  have  found  it  to  be  a  very  successful  practice  to  first  have  briefs 
printed  by  all  of  the  parties;  that  is,  the  petitioner,  the  intervenors, 
and  the  Federal  Power  Commission,  and  then  after  the  briefs  are 
printed,  to  have  the  necessary  parts  of  the  record  printed  as  a  joint 
appendix.  In  that  way,  you  eliminate  all  of  the  trivia  that  might 
encumber  the  joint  appendix,  and  you  give  to  the  court  a  concise 
and  precise  printed  record  from  which  it  can  determine  whether  or 
not  the  order  under  review  should  be  modified,  confirmed,  or  set 
aside. 

Another  phase  of  this  in  which  we  have  had  some  experience  has 
been  in  connection  with  lines  19  and  20  on  page  2,  where  it  is  dealing 
with  petitions  for  review  which  are  brought  in  two  or  more  circuits. 

We  have  had  many  instances  where  counsel  for  the  companies  have 
come  in  to  me  and  asked  whether  they  should  file  in  another  circuit 
when  they  are  seeking  to  attack  the  order  already  under  review  by 
another  petitioner.  Invariably  we  have  been  able  to  work  that  out 
by  some  agreement  with  the  counsel. 

The  only  times  where  we  have  had  actual  filings  in  several  circuits 
have  been  in  connection  with  general  orders.  That  happened  in  con¬ 
nection  with  orders  prescribing  procedures  for  the  independent 
producers  of  natural  gas  who  were  held  subject  to  Commission  regula¬ 
tion  in  the  Phillips  decision  of  June  7,  1954.  Several  took  us  into  the 
ninth  and  tenth  circuits  on  direct  review  of  those  orders.  Others 
attempted  to  take  us  into  other  courts,  namely,  the  district  court  in 
the  District  of  Columbia,  arid  two  district  courts  in  Louisiana  and 
Texas,  where  they  sought  an  indirect  review  of  those  orders. 

We  were  able  to  resolve  those  problems  as  to  two  or  more  appeals, 
but  I  think  this  bill,  quite  properly,  presents  to  the  committee  a 
problem  on  how  it  will  deal  with  it.  You  have  to  decide  whether  the 
court  shall  be  the  one  to  decide,  and  which  court  shall  have  jurisdiction 
where  two  or  more  circuits  are  involved,  or  whether  you  want  to  let 
the  agency  make  that  decision. 

Mr.  Wahrenbrock  calls  my  attention  to  this  very  important  phase 
of  that  point.  This  bill  would  permit  the  court  to  still  review  the 
agency’s  decision  where  the  agency  has  not  applied  the  criteria  in  a 
manner  which  petitioners  argue  is  correct,  and,  therfore,  it  does  permit 
a  judicial  review  of  that  phase  of  it. 

Furthermore,  I  might  say  this,  that  the  two  sections  of  the  bill 
with  which  the  Federal  Power  Commission  is  concerned  are  sections 
16  and  19,  in  addition  to  the  general  provision  which  would  be  carried 
in  this  new  section  2112,  added  in  section  2  of  the  bill. 
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We  will,  of  course,  be  glad  to  answer  any  questions  which  the 
committee  may  have. 

Mr.  Crum  packer.  Are  you  suggesting  any  change  in  this  language 
on  page  2,  lines  15  and  16? 

Mr.  Gatciiell.  No,  sir;  we  are  not  suggesting  any  change. 

I  think  really  that  you  should  not  put  the  courts  in  a  straitjac.ket, 
but  should  give  them  complete  freedom  to  prescribe  what  shall  go 
up  as  the  record.  We  think  that  a  list  of  the  documents  is  sufficient 
to  give  the  court  complete  jurisdiction. 

There  is  a  slight  inconsistency  in  it  where  it  says  that  when  a 
petition  has  been  filed  the  agency  shall  have  authority  to  inodify 
or  set  its  order  aside,  but  also  it  says  that  until  the  record  is  filed  the 
court  has  the  same  right,  and  thereafter  the  court  has  the  exclusive 
right  to  modify  or  set  the  agency  order  aside. 

Mr.  Crumpacker.  You  are  directing  your  comments  to  the  meaning 
of  the  word  “record”? 

Mr.  Gatchell.  Yes,  sir. 

Mr.  Crumpacker.  You  do  not  want  them  to  be  tied  too  tightly? 
Mr.  Gatchell.  No,  sir.  We  think  that  Judge  Maris  is  absolutely 
right,  that  the  court  should  have  freedom  in  dealing  with  this.  We 
think  it  has  that,  frankly,  at  the  present  time,  but  in  any  event,  the 
committee  should  not  prescribe  changes  by  legislation  to  where  it  would 
not  permit  the  flexibility  which  we  have  found  to  be  working  out 
under  the  rules  of  the  court.  Nobody  has  found  any  reason  to  com¬ 
plain  of  the  detail  we  are  dealing  with  here;  namely,  the  submission 
of  the  record. 

(The  statement  submitted  by  Mr.  Gatchell  is  as  follows:) 

Federal  Power  Commission  Report  on  H.  R.  6682,  84th  Congress 

A  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of 
orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders  and  for  other 
purposes 

Section  2  of  this  bill,  which  is  drafted  as  an  amendment  to  the  United  States 
Code  (U.  S.  C.),  would  authorize  the  courts  of  appeals  (with  the  approval  of  the 
Judicial  Conference)  to  adopt  rules  with  respect  to  the  time  and  manner  of  filing, 
and  the  contents  of,  the  record  on  review  of  orders  of  administrative  agencies, 
including  the  Federal  Power  Commission ;  empower  the  agencies  to  select  between 
two  or  more  courts  where  petitions  for  review  of  the  same  order  are  filed  in  more 
than  one;  authorize  abbreviation  of  the  record  by  court  rule,  or  stipulation  of  all 
parties,  or  by  court  order;  permit  transmittal  of  certified  true  copies  in  lieu  of 
originals,  and  provide  for  the  ultimate  return  of  originals. 

Sections  16  and  19  would  respectively  amend  the  review  sections  of  the  Federal 
Power  Act  and  Natural  Gas  Act  1  to  provide  expressly  that  until  the  filing  of  the 
record  in  a  court  of  appeals  the  Federal  Power  Commission  can  modify  or  set  aside 
any  order  “in  such  manner  as  it  shall  deem  proper.” 

Other  sections  of  the  act  relating  mostly  to  review  provisions  of  statutes  ad¬ 
ministered  by  other  agencies  will  not  be  reported  on  herein. 

In  general  this  Commission  is  in  sympathy  with  the  apparent  objectives  of 
sections  2,  16,  and  19  of  the  bill.  However,  it  is  not  convinced  of  the  necessity  of 
those  sections  of  the  bill  or  any  part  thereof,  and  in  any  event,  believes  that  they 
should  not  be  enacted  unless  certain  of  their  provisions  are  amended. 

Our  specific  comments  follow,  in  the  order  of  the  provisions  to  which  they  relate: 
Page  2,  lines  1-6:  The  bill  should  be  redrafted  as  an  amendment  to  an  existing 
statute  (or  as  a  new  statute),  not  as  an  amendment  to  the  United  States  Code. 
The  code  is  merely  evidence  of  the  statutes. 


1  These  sections,  unlike  sec.  2  of  the  bill,  are  drafted  as  amen'’ 
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Page  2,  lines  7-9:  We  question  the  desirability  of  making  this  part  of  the  rule- 
making  power  of  the  several  courts  of  appeals  dependent  upon  approval  of  the 
Judicial  Conference,  which  is  an  extrajudicial,  advisory  body. 

Page  2,  lines  9  and  15:  The  bill  should  not  authorize  court  rulemaking  on 
(1)  “time  *  *  *  of  filing,”  (2)  “manner  of  filing,”  and  (3)  “contents  of,”  the 
Record,  where  existing  statutory  law  covers  1  or  2  but  not  all  3  of  those  matters, 
for  that  would  authorize  court  rules  to  supersede  existing  statutes  which  cover 
1  or  2  but  not  all  3  topics. 

Page  2,  line  16:  The  bill  should  not  require  “the  record”  (which  would  mean 
the  original  and  full  record)  to  be  certified  because  to  do  so  would  conflict  with 
the  provisions  giving  the  courts  power  to  prescribe  rules  on  the  same  subject 
(p.  2,  lines  7-15)  and  particularly  where  it  may  be  desired  that  such  rules  provide 
for  filing  a  certificate  describing  the  record  in  lieu  of  filing  the  record  itself  (cf. 
CA3,  rule  18  (7);  similar  rules  have  been  adopted  by  the  2d,  4th,  5th,  and  10th 
circuits);  conflict  with  the  provisions  for  abbreviation  of  the  record  (p.  3,  line 
7 — p.  4,  line  17);  and  conflict  with  the  provision  (p.  4,  line  18 — p.  5,  line  9) 
permitting  true  copies  of  records  to  be  filed  in  lieu  of  original  records. 

We  believe  that  it  is  particularly  desirable  that  any  legislation  of  this  kind  con¬ 
tain  a  provision,  like  that  on  page  3,  line  21 — page  4,  line  5,  but  going  even  further, 
that  where  any  question  of  the  sufficiency  of  the  evidence  to  support  the  findings 
or  order  is  raised,  the  party  raising  the  question  must  bear  the  burden  and  expense 
of  printing  the  record  except  insofar  as  opposed  parties  are  willing  and  able,  with¬ 
out  burden  to  themselves,  to  agree  to  abbreviation  of  the  portions  to  be  printed. 
We  also  believe  that  it  is  desirable  that  such  legislation  permit  “transcripts”  or 
“copies”,  or  certificates  describing  the  record,  to  be  filed  in  lieu  of  the  original 
records. 

More  important  than  particular  details  such  as  we  have  discussed  is  the  preser¬ 
vation  of  flexibility  and  we  are  pot  convinced  that  the  entire  matter  cannot  ade¬ 
quately  be  handled  by  court  rules  without  new  legislation.  We  believe  that  there 
should  be  opportunity  for  further  experimentation,  which  is  possible  under  the 
statutes  as  they  now  stand,  and  we  doubt  that  further  legislation  is  really  necessary 
at  this  time. 

With  respect  to  sections  16  and  19  of  the  bill,  we  think  they  are  unnecessary 
and  that  their  omission  (and  omission  of  any  corresponding  provisions  in  other 
sections  which  may  be  no  more  necessary)  would  greatly  simplify  the  bill.  See 
also  our  comments  above  as  to  the  desirability  of  legislating  by  reference  to  the 
statutes,  not  the  United  States  Code.  We  also  question  whether  the  purported 
grant  of  power  to  this  Commission  to  modify  or  set  aside  any  finding  or  order 
“in  such  manner  as  it  shall  deem  proper”  is  a  valid  delegation  of  legislative  power, 
unless  it  is  tied  to  the  standards  governing  the  Commission’s  power  to  issue  such 
an  order  in  the  first  instance. 

Federal  Power  Commission, 

By  Jerome  K.  Kuykendall,  Chairman. 

Judge  Maris.  I  would  like  to  add  a  word  with  respect  to  that  and 
what  has  been  stated. 

Mr.  Crumpacker.  Yes,  sir,  Judge. 

Mr.  Gatchell.  Judge  Maris  has  a  tabulation  of  the  cases  appealed 
from  decisions  of  the  Federal  Regulatory  Boards  and  Commissions. 
I  hope  the  committee  will  make  that  a  part  of  the  record. 

Mr.  Crumpacker.  Yes;  it  may  be  included  in  the  record. 

(The  matter  referred  to  is  as  follows:) 
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Appeals  commenced  in  the  United  States  courts  of  appeals  from  decisions  of  Federal 
regulatory  boards  and  commissions,  fiscal  years  1946  through  1955 


Federal  regulatory  Boards  and  Com¬ 
missions 

Appeals  commenced 

1946 

1947 

1948 

1949 

1950 

1951 

1952 

1953 

1954 

1955 

Total . . . 

151 

184 

137 

258 

246 

328 

353 

387 

388 

304 

4 

8 

15 

17 

18 

21 

8 

12 

12 

Federal  Alcohol  Administration _ 

7 

1 

1 

2 

1 

1 

2 

3 

Federal  Communications  Commission. 

3 

13 

10 

18 

14 

4 

8 

13 

34 

34 

Federal  Power  Commission _ 

£ 

9 

12 

15 

12 

12 

24 

21 

15 

27 

Federal  Security  Agency . . _ . 

1 

1 

1 

1 

3 

Federal  Trade  Commission.  -  . 

4 

8 

9 

6 

8 

38 

20 

25 

11 

25 

National  Labor  Relations  Board _ 

107 

124 

63 

172 

167 

236 

244 

285 

294 

178 

Processing  Tax  Board  of  Review _ 

1 

Secretary  of  Agriculture _ 

2 

4 

1 

1 

2 

1 

3 

5 

Securities  and  Exchange  Commission.. 

11 

8 

13 

6 

6 

3 

10 

4 

5 

6 

Wages  and  Hours  Administration _ 

1 

1 

1 

2 

Board  of  Tax  Appeals  (District  of 

Columbia) .  .  . 

14 

12 

13 

14 

9 

8 

16 

16 

7 

2 

All  other . . . 

2 

3 

10 

12 

4 

6 

7 

7 

10 

Judge  Maris.  Mr.  Chairman,  the  Administrative  Office  of  the 
United  States  Courts  has  prepared  a  tabulation  which  indicates  the 
number  of  agency  review  and  enforcement  cases  that  have  been 
brought  in  the  courts  of  appeals  from  the  various  specified  agencies 
during  the  past  5  years.  That  certainly  shows  you  the  picture  and 
what  is  involved  here,  and  it  shows  or  discloses  that  the  National 
Labor  Relations  Board  has  far  more  than  half  of  ail  these  cases. 

Mr.  Crumpacker.  Yes. 

Judge  Maris.  May  I  just  comment  very  briefly,  too,  about  what 
has  just  been  said  about  a  new  development  in  this  field,  and  that  is  a 
procedure  which  our  court  and  a  number  of  other  courts  have  adopted 
by  rule,  and  I  think  it  was  initiated  probably  by  suggestion  from  the 
Federal  Power  Commission,  which  is  that  in  the  case  of  unusually  large 
records  which  they  frequently  have,  that  the  agency  be  permitted  to 
send  us  simply  an  index,  list,  or  table  of  contents  of  the  papers  in  the 
record,  describing  them,  but  keeping  the  actual  papers  in  the  agency 
subject  to  the  orders  of  the  court  only,  so  that  if  the  court,  at  any  time 
wants  to  look  at  any  of  them,  it  may  send  for  them.  That  is  a  very 
good  provision.  It  was  developed  really  after  the  initiation  of  this 
bill,  and  I  think  that  the  point  which  has  just  been  made  can  be 
very  well  taken  care  of  by  a  very  small  amendment  on  line  16,  page  2, 
namely,  to  say  that  the  record  in  such  proceedings  shall  be  certified 
and  filed  in  or  held  for  the  court  of  appeals  by  the  agency  in  accordance 
with  its  rules,  and  then  the  rules  of  the  court  will  determine  whether 
it  shall  be  filed  in  or  whether  held  for,  and  when  items  from  the  record 
shall  be  actually  sent  to  the  court  will  also  be  determined  by  the  rules 
of  the  respective  courts  of  appeals. 

Mr.  Brooks.  That  sounds  like  an  interesting  suggestion,  Judge. 

I  believe  Mr.  Crumpacker,  and  Mr.  Taylor,  if  you  have  no  further 
questions,  that  I  would  like,  in  behalf  of  the  committee,  to  thank  you 
for  appearing  here  and  to  thank  you,  Judge  Maris,  for  taking  the 
time  to  come  down  here  and  to  present  your  best  views  to  us  on  this. 
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We  are  very  grateful  to  you  for  doing  that.  We  will  do  our  best  to 

get  into  it  at  an  early  date.  .  .  ,  .  ^  . 

Judge  Maris.  We  are  grateful  to  you  for  giving  this  matter  tins 
consideration.  It  is  a  technical  matter  but  it  is  one  of  real  importance 
to  us  in  our  everyday  operations. 

Mr.  Brooks.  Thank  you  very  much,  gentlemen. 

(Whereupon,  at  12:15  p.  m.,  the  committee  adjourned  until  10:30 
a.  m.,  Friday,  May  18,  1956.) 
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Department  of  Agriculture, 
Washington,  D.  C.,  May  29,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives, 

Dear  Congressman  Celler:  This  is  in  reply  to  your  letter  of  May  4,  request¬ 
ing  the  views  of  this  Department  with  respect  to  H.  R.  6682,  84th  Congress, 
1st  session.  We  recommend  the  enactment  of  the  bill  provided  that  it  is  amended 
as  herein  suggested. 

The  main  purpose  of  the  bill  is  to  authorize  administrative  agencies  to  abbreviate 
the  administrative  records  to  be  reviewed  in  courts  of  appeals.  We  believe,  on 
the  basis  of  our  experience,  that  generally  it  is  more  practicable  to  certify  to  the 
court  the  entire  administrative  record  in  a  case.  Unless  a  substantial  portion 
of  the  administrative  record  can  be  omitted,  e.  g.,  a  large  block  of  pages  in  sequence 
from  the  transcript  of  the  evidence,  an  attempt  to  abbreviate  the  record  is  wasteful 
of  effort  and  productive  only  of  relatively  inconsequential  results,  Also  in  some 
cases  the  relevancy  of  substantial  parts  of  the  record  cannot  be  known  until  the 
appellant’s  brief  has  been  filed  on  appeal,  setting  forth  the  appellant’s  points  or 
questions  on  which  judicial  review  is  sought.  Haggling  by  the  parties  with  respect 
to  the  material  to  be  included  in  the  record,  on  appeal,  may  result  in  the  need  for 
extensions  of  time,  for  filing  the  record,  and  resultant  delays  in  the  enforcement 
of  the  agency’s  order.  In  view  of  these  circumstances,  we  believe  that  an  agency 
and  the  interested  parties  should  be  permitted  to  stipulate  with  respect  to  an 
abbreviated  record  on  appeal,  but  that  the  administrative  agency  should  have 
the  unqualified  right  to  file  the  entire  record  in  a  proceeding  if  the  agency  deems 
that  action  to  be  appropriate. 

Our  views  with  respect  to  the  provisions  for  an  abbreviature  of  the  record  are 
consonant  with  the  recommendations  and  report  of  the  Conference  on  Adminis¬ 
trative  Procedure  called  by  President  Eisenhower  on  April  29,  1953.  The  con¬ 
ference  recommended  that  legislation  be  adopted  authorizing  the  filing  of  an 
abbreviated  record  by  an  agency  “unless  such  agency  in  its  sole  discretion  elects 
to  file  the  entire  record  *  *  Recommendation  A-2.  The  conference  further 

stated,  at  page  50  of  its  report,  that  “  [although  perhaps  not  strictly  necessary, 
paragraph  (a)  of  the  recommendation,  giving  the  agency  the  option  of  filing  the 
entire  record,  is  designed  to  make  it  clear  beyond  any  doubt  that  no  abbreviation 
will  be  required  where  the  effort  and  expense  involved  in  segregating  those  parts 
not  necessary  to  be  filed  from  the  rest  of  the  record  is  disproportionate  to  the 
benefits  gained  by  a  shortened  record,  or  where,  for  any  other  reason,  the  agency 
considers  it  undesirable  to  abbreviate  the  record.” 

The  bill  provides  that  if  the  correctness  of  a  finding  of  fact  is  in  question,  all 
of  the  evidence  shall  be  included  in  the  record  unless  the  parties  stipulate  for  the 
omission  of  certain  evidence,  However,  we  have  had  experience  with  a  number 
of  cases  involving  statutory  construction  where  the  issues  had  their  rootage  in 
extensive  testimony,  and  in  such  cases,  as  well  as  those  involving  evidentiary 
issues,  we  believe  that  it  is  essential  that  the  agency  have  the  right  to  certify 
the  entire  record, 

The  bill  further  provides  on  page  4,  lines  11-17  that  “If  the  rules  of  the  court 
of  appeals  in  which  a  proceeding  is  pending  do  not  require  the  printing  of  the 
entire  record  in  that  court  the  agency,  board,  commission  or  officer  concerned 
may,  at  its  option  and  without  regard  to  the  foregoing  provisions  of  this  sub¬ 
section,  file  in  the  court  the  entire  record  of  the  proceedings  before  it  without 
abbreviation.”  We  recommend  that  the  qualifying  words,  “If  the  rules  of  the 
court  of  appeals  in  which  a  proceeding  is  pending  do  not  require  the  printing 
of  the  entire  record  in  that  court,”  be  deleted.  The  courts  do  not  require  the 
printing  of  the  entire  record  and,  therefore,  we  do  not  believe  that  the  qualifying 
language  serves  any  useful  purpose,  Also,  inasmuch  as  the  judiciary  is  in  favor 
of  reducing  the  size  of  administrative  records,  there  would  seem  to  be  no  basis 
for  a  rule  requiring  the  printing  of  the  entire  record.  The  relevant  or  material 
parts  of  the  record,  as  selected  or  designated  by  the  parties,  are  printed  on  appeal, 
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but  the  rules  are  somewhat  different  with  respect  to  the  procedure  to  be  followed 
in  arriving  at  that  result. 

If  the  bill  is  amended  to  permit  the  agency  without  qualification,  to  file  the 
entire  administrative  record,  we  recommend  the  enactment  of  section  2  of  the 
bill  providing  for  abbreviated  records  and,  also,  section  6  of  the  bill  relating  to 
the  Packers  and  Stockyards  Act,  section  7  of  the  bill  relating  to  the  Commodity 
Exchange  Act,  section  20  (b)  of  the  bill  relating  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  section  24  of  the  bill  relating  to  the  Federal  Seed  Act,  section  28 
of  the  bill  relating  to  the  Sugar  Act  of  1948,  and  section  31  of  the  bill  relating  to 
the  act  of  December  29,  1950. 

Our  further  recommendations  relate  to  clarifying  amendments. 

We  suggest  that  the  word  “uniform”  be  inserted  just  prior  to  the  word  “rules” 
on  page  2,  line  9,  of  the  bill,  and  that  the  words  “applicable  in  all  courts  of  appeals” 
be  inserted  after  the  word  “rules”.  The  preamble  of  the  bill  states  that  its  purpose 
is  to  make  “uniform”  the  law  relating  to  the  record  on  review  or  enforcement  of 
administrative  orders,  and  therefore,  we  believe  that  the  bill  should  make  it  plain 
that  the  rules  are  to  be  “uniform”. 

We  recommend  that  a  comma  be  inserted  after  the  word  “proceedings”  on  page 
2,  line  16,  of  the  bill  and  that  the  following  be  inserted  after  the  comma:  “consisting 
of  the  contents  prescribed  by  such  rules,”.  The  bill  refers,  in  the  immediately 
preceding  sentence,  to  the  .“time,”  “manner  of  filing,”  and  the  “contents  of  the 
record.”  Hence  it  could  be  said  that  the  failure  to  refer  to  the  “contents  of  the 
record,”  on  page  2,  lines  16  to  19,  is  deliberate. 

We  recommend  that  a  comma  be  inserted  after  the  word  “shall”  on  page  2,  line 
21,  of  the  bill  and  that  the  following  phrase  be  inserted:  “irrespective  of  any  other 
applicable  statutory  provisions,”.  In  view  of  the  first  sentence  in  paragraph  (a) 
on  page  2,  i.  e.,  that  the  courts  of  appeals  shall  have  the  power  to  prescribe  the 
time  and  manner  of  filing  and  the  contents  of  the  record  where  the  “applicable 
statute  does  not  specifically  prescribe  such  time  or  manner  of  filing  or  contents  of 
the  record”,  we  are  not  sure,  under  the  present  language  of  the  bill,  whether  the 
provisions  for  transferring  the  proceedings  to  a  single  court  where  two  or  more 
actions  are  instituted  in  different  courts  of  appeals  would  apply  where  the  applic¬ 
able  statute  contains  some  provisions  in  this  respect.  Our  recommendation  is 
designed  to  obviate  that  uncertainty. 

We  recommend  that  the  word  “or”  on  page  3,  lines  9  and  15,  be  changed  to 
“and”.  We  believe  that  the  material  in  paragraphs  (1),  (2),  and  (3)  on  page  3  of 
the  bill  would  all  be  included  in  the  record  on  appeal,  and,  therefore,  paragraphs 
(1),  (2),  and  (3)  should  not  be  in  the  disjunctive. 

We  recommend  that  the  word  “stipulation”  on  page  3,  line  12,  be  changed  to 
“designation”.  Otherwise,  if  the  rules  of  the  court  do  not  “require”  that  certain 
material  be  included  in  the  record,  and  if  all  of  the  parties  do  not  stipulate  with 
respect  to  the  inclusion  of  certain  material,  it  would  require  a  motion  in  court  to 
include  the  matter  in  the  record,  unless,  of  course,  the  material  happened  to  be 
included  within  the  category  of  material  which  could  be  designated  irrespective 
of  the  provisions  of  paragraphs  (1),  (2),  and  (3)  of  section  2  (b)  of  the  bill.  If  this 
change  is  adopted,  then  we  recommend  that  the  sentence  beginning  on  page  3, 
line  18,  be  amended  to  provide  that  “Such  an  order,  or  a  stipulation  by  the  agency, 
board,  commission  or  officer  concerned,  the  petitioner  for  review  or  respondent  in 
enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court  proceeding  filed 
with  the  agency,  board,  commission  or  officer  concerned  or  in  the  court  in  any 
such  proceeding  may  provide  in  an  appropriate  case  that  no  record  need  be  filed 
in  the  court  of  appeals.” 

We  recommend  that  the  word  “necessary”  on  page  4,  line  8,  of  the  bill  be 
changed  to  “desirable”  so  that  the  court  will  not  be  unduly  restricted  in  permitting 
additional  portions  of  the  record  to  be  certified. 

We  recommend  that  “subsections  (b)  and  (c)”  on  page  9,  line  12,  of  the  bill 
be  changed  to  “subsections  (b),  (c)  and  (d)”,  and  that  the  following  paragraph 
be  inserted  after  line  5  on  page  10:  “(d)  The  evidence  so  taken  or  admitted,  and 
filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the  court  as  the 
evidence  in  the  case.  The  proceedings  in  such  cases  in  the  court  of  appeals  shall 
be  made  a  preferred  cause  and  shall  be  expedited  in  every  way.”  The  purpose 
of  this  recommendation  is  to  eliminate,  in  paragraph  (d)  of  section  204  of  the 
Packers  and  Stockyards  Act,  the  reference  to  the  record  being  “duly  certified 
*  *  *  as  aforesaid”  inasmuch  as  H.  R.  6682  would  eliminate  the  prior  reference 
in  the  act  to  the  certification  of  the  record. 

We  recommend  that  the  words  “third  sentence”  on  page  10,  line  17,  of  the  bill 
be  changed  to  “third  and  fourth  sentences”,  that  the  word  “is”  on  page  10,  line  19 
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"be  changed  to  “are”,  and  that  the  following  sentence  be  inserted  following  the 
sentence  ending  on  page  10,  line  25:  “The  testimony  and  evidence  taken  or  sub¬ 
mitted  before  the  said  commission,  duly  filed  as  aforesaid  as  a  part  of  the  record, 
shall  be  considered  by  the  court  as  the  evidence  in  the  case.”  The  purpose  of  this 
recommendation  is  to  eliminate  the  words  “duly  certified  *  *  *  as  aforesaid” 
from  the  fourth  sentence  of  section  6  (a)  of  the  Commodity  Exchange  Act,  inas¬ 
much  as  H.  R.  6682  would  eliminate  the  prior  reference  in  the  act  to  the  certifica¬ 
tion  of  the  record. 

We  recommend  that  the  phrase  “the  weight  of  evidence,  shall  in  like  manner 
be  conclusive”  on  page  11,  lines  12  and  13,  of  the  bill  be  changed  to  the  termi¬ 
nology  appearing  on  page  8,  lines  8-10,  i.  e.,  “substantial  evidence,  determined 
as  provided  in  section  10  (e)  of  the  Administrative  Procedure  Act,  shall  in  like 
manner  be  conclusive.”  We  believe  that  the  original  phrase  “the  weight  of 
•evidence”  was  intended  by  Congress  to  mean  the  “substantial  weight  of  evi¬ 
dence”  rather  than  the  “greater  weight  of  evidence.”  The  United  States  Court 
of  Appeals  for  the  Seventh  Circuit  has  applied  the  phrase  “the  weight  of  evidence” 
substantially  the  same  as  the  familiar  substantial  evidence  test.  See  Great 
Western  Food  Distributors  v.  Brannan  (201  F.  2d  476,  479-480,  certiorari  denied, 
345,  U.  S.  997).  The  court  held  that  it  “would  seem,  then,  that  the  function  of 
this  court  is  something  other  than  that  of  mechanically  reweighing  the  evidence 
to  ascertain  in  which  direction  it  preponderates;  it  is  rather  to  review  the  record 
with  the  purpose  of  determining  whether  the  finder  of  the  fact  was  justified,  i.  e., 
acted  reasonably,  in  concluding  that  the  evidence,  including  the  demeanor  of  the 
witnesses,  the  reasonable  inferences  drawn  therefrom,  and  other  pertinent  cir¬ 
cumstances,  supported  his  findings”  (Ibid).  Although  we  do  not  believe  that 
this  clarifying  amendment  is  essential,  we  believe  that  inasmuch  as  this  section 
is  to  be  amended  in  other  respects,  it  would  be  appropriate  to  enact  this  pro¬ 
posed  amendment  at  the  same  time.  Also,  the  phrase  “the  weight  of  the  evi¬ 
dence”  in  the  seventh  sentence  of  section  6  (a)  of  the  Commodity  Exchange 
Act  (42  Stat.  1001)  should  be  amended  in  the  same  manner. 

We  recommend  that  the  words  “second  and  third”  on  page  22,  line  14,  of  the 
bill  be  changed  to  “second,  third  and  fourth”,  and  that  the  following  paragraph 
be  inserted  on  page  23,  following  line  5,  of  the  bill:  “The  evidence  so  taken  or 
admitted,  and  filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by 
the  court  as  the  evidence  in  the  case.  The  proceedings  in  such  cases  in  the 
court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be  expedited  in  every 
way.”  The  purpose  of  this  recommendation  is  to  eliminate  the  words  “duly 
certified  *  *  *  as  aforesaid”  from  the  fourth  paragraph  of  section  410  of  the 
Federal  Seed  Act,  inasmuch  as  H.  R.  6682  would  eliminate  the  prior  reference 
in  the  act  to  the  certification  of  the  record. 

We  believe  that  the  enactment  of  the  bill  would  not  require  any  additional 
appropriation. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  submission 
of  this  report. 

Sincerely  yours, 

True  D.  Morse,  Acting  Secretary. 


Department  of  Commerce, 

Office  of  the  General  Counsel, 

Washington. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  further  reply  to  your  letter  of  May  4,  1956, 
addressed  to  the  Foreign-Trade  Zones  Board,  in  regard  to  H.  R.  6682,  a  bill  to 
authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders 
of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement 
of  such  orders  and  for  other  purposes. 

Section  1 1  of  this  bill  is  the  only  provision  thereof  which  is  of  interest  or  concern 
to  the  Foreign-Trade  Zones  Board.  It  would  amend  in  a  minor  respect  the 
present  provision  in  the  Foreign-Trade  Zones  Act  relating  to  judicial  review  and 
enforcement  of  the  Board’s  orders. 

The  records  of  this  Department  and  of  the  Foreign-Trade  Zones  Board  disclose 
that  there  has  not  been  any  litigation  experience  which  has  tested  the  present 
provision  in  the  Foreign-Trade  Zones  Act  in  regard  to  appeals  from  orders  of  the 
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Board.  As  far  as  we  can  determine,  however,  in  consultation  with  other  agencies 
having  similar  activities  and  problems,  there  would  appear  to  be  no  objection  to 
the  proposed  amendment  contained  in  section  11  of  H.  R.  6682. 

Sincerely  yours, 

Harold  ,  B.  Corwin, 

Deputy  General  Counsel. 


Treasury  Department, 
Washington,  May  17,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the  views 
of  this  Department  on  H.  R.  6682,  a  bill  to  authorize  the  abbreviation  of  the 
record  on  the  review  or  enforcement  of  orders  of  administrative  agencies  by  the 
courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original 
papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforce¬ 
ment  of  such  orders  and  for  other  purposes. 

It  is  understood  that  the  bill  would  enact  the  substance  of  the  separate  but 
parallel  recommendations  made  by  the  Committee  on  Revision  of  the  Laws  of 
the  Judicial  Conference  of  the  United  States  and  by  the  President’s  Conference 
on  Administrative  Procedure.  The  measure  is  designed  to  promote  expedition 
and  economy  in  litigation  in  the  courts  of  appeals  to  review  orders  in  administra¬ 
tive  proceedings. 

The  provisions  of  the  bill  amending  statutes  administered  by  the  Treasury 
Department  present  no  problem.  The  Treasury  Department,  approving  the 
purpose  of  the  legislation,  recommends  its  enactment. 

The  Department  has  been  advised  by  the  Bureau  of  the  Budget  that  there  is 
no  objection  to  the  submission  of  this  report  to  your  committee. 

Sincerely  yours, 

A.  N.  Overby, 

Acting  Secretary  of  the  Treasury. 


United  States  Atomic  Energy  Commission, 

Washington  D.  C.,  May  15,  1956. 

Hon  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary,  House  of  Representatives. 

Dear  Mr.  Celler:  You  have  requested  our  comments  on  H.  R.  6682,  to  author¬ 
ize  the  abbreviation  of  the  record  on  review  or  enforcement  of  orders  of  adminis¬ 
trative  agencies. 

The  bill  would  authorize  the  United  States  courts  of  appeals  to  adopt,  with 
the  approval  of  the  Judicial  Conference,  rules  prescribing  the  time  and  manner 
of  filing  and  contents  of  the  record  in  proceedings  for  the  review  of  agency  orders. 
It  would  provide  procedures  for  resolving  conflicts  of  jurisdiction  where  proceed¬ 
ings  respecting  the  same  order  are  filed  in  more  than  one  jurisdiction;  would  permit 
the  filing  of  an  abbreviated  record  by  stipulation  or  court  order;  and  would  permit 
the  filing  of  original  papers  with  the  reviewing  court. 

Proceedings  for  review  of  orders  of  this  Commission  are  governed,  pursuant 
to  section  189  of  the  Atomic  Energy  Act  of  1954,  by  the  provisions  of  the  Judicial 
Review  Act  of  1950  and  section  10  of  the  Administrative  Procedure  Act.  H.  R. 
6682  would  make  appropriate  modifications  and  cross-references  to  the  Judicial 
Review  Act  of  1950  so  as  to  make  the  foregoing  provisions  applicable  to  orders 
of  this  agency,  but  would  not  modify  or  alter  the  Administrative  Procedure  Act. 

We  understand  that  the  bill  was  drafted  by  a  committee  of  the  Judicial  Con¬ 
ference  of  the  United  States  and  that  that  Conference  recommends  its  enactment. 
The  bill  would  appear  to  be  in  substantial  accordance  with  Recommendation 
No.  2  of  the  President’s  Conference  on  Administrative  Procedure.  This  agency 
is  in  accord  with  the  objective  of  expediting  and  reducing  the  costs  of  proceedings 
for  the  judicial  review  of  agency  orders,  and  believes  the  enactment  of  H.  R. 
6682  would  promote  that  objective. 

The  Bureau  of  the  Budget  advises  that  it  has  no  objection  to  the  transmittal 
of  these  views. 

Sincerely  yours, 
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Board  of  Governors, 

Federal  Reserve  System, 

Washington,  May  24,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D,  C. 

Dear  Mr.  Celler:  Reference  is  made  to  your  letter  of  May  4,  1956,  request¬ 
ing  a  report  on  H.  R.  6682,  to  authorize  the  abbreviation  of  the  record  on  the 
review  or  enforcement  of  orders  of  administrative  agencies  by  the  courts  of  ap¬ 
peals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers  and  to 
make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  such 
orders,  and  for  other  purposes. 

On  May  14,  1956,  the  Board  sent  to  the  chairman  of  the  Committee  on  the 
Judiciary  of  the  Senate  a  report  on  the  bill,  S.  2223,  which  is  identical  with  H.  R. 
6682.  Two  copies  of  the  Board’s  report  are  enclosed, 

Sincerely  yours, 


Wm.  McC.  Martin,  Jr. 


May  14,  1956. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

United  States  Senate,  Washington,  D.  C. 

Dear  Senator  Eastland:  Reference  is  made  to  your  letter  of  April  25,  1956, 
enclosing  a  copy  of  S.  2223,  on  which  you  request  our  report.  The  purposes  of  the 
bill  are  to  abbreviate  the  record  on  review  by  the  courts  of  orders  of  administrative 
agencies,  and  to  make  more  uniform  the  various  laws  relating  to  judicial  review 
of  such  orders. 

The  Board  of  Governors  is  in  sympathy  with  the  objectives  of  the  bill.  Its 
experience  in  such  matters  is  limited,  and  it  has  not  experienced  any  difficulty  with 
the  provisions  now  in  effect.  However,  it  would  defer  to  the  judgment  of  those 
agencies  which  have  had  more  experience  with  these  pro/isions. 

Of  course  the  Board  has  no  comment  with  respect  to  the  numerous  provisions 
in  the  bill  relating  to  orders  of  other  agencies  of  the  Government,  except  the  gen¬ 
eral  comment  approving  the  objectives  of  the  legislation. 

Sincerely  yours, 


Wm.  McC.  Martin,  Jr. 


Federal  Coal  Mine  Safety  Board  of  Review, 

Washington,  D.  C.,  May  15,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  House  of  Representatives  Committee  on  the  Judiciary, 

Washington,  D.  C. 

My  Dear  Mr.  Celler:  Reference  your  letter  dated  May  7,  1956,  relating  to 
Bill  H.  R.  6682,  the  Board  has  made  a  thorough  study  of  this  proposed  legislation 
and  has  requested  that  I  submit  to  you  its  views  thereon. 

The  Board  is,  of  course,  fully  sympathetic  with  any  measures  designed  to  reduce 
the  costs  and  burdens  of  appellate  review.  However,  the  legislation  here  proposed 
appears  subject  to  interpretation  inconsistent  with  the  statutory  position  and 
functions  of  this  Board  which,  unlike  the  National  Labor  Relations  Board  and 
other  similar  agencies,  is  not  a  party  to  appellate  review  of  its  own  orders. 

To  refresh  your  recollection,  the  Board  is  a  wholly  independent  quasi-judicial 
agency  created  by  title  II  of  the  Federal  Coal  Mine  Safety  Act  (66  Stat.  692, 
et  seq.).  It  is  the  sole  duty  of  the  Board  to  hear  and  determine  applications  filed 
with  it  by  coal  mine  operators,  seeking  annulment  or  revision  of,  and  temporary 
relief  from,  orders  issued  by  an  inspector  or  the  Director  of  the  United  States 
Bureau  of  Mines,  pursuant  to  the  provisions  of  the  Federal  Coal  Mine  Safety  Act. 
The  parties  to  the  proceedings  before  the  Board  are  the  coal  mine  operator  who 
files  the  appeal,  and  the  Director  of  the  United  States  Bureau  of  Mines.  Either 
the  operator  or  the  Director  can  appeal  directly  from  a  Board  order  to  the  United 
States  court  of  appeals  for  the  circuit  in  which  the  mine  affected  is  located.  As 
already  mentioned,  the  Board  itself  is  not  a  party  to,  nor  does  it  participate  in, 
the  appellate  proceedings. 

Under  section  32  of  H.  R.  6682,  section  208  (b)  of  the  Federal  Coal  Mine  Safety 
Act  would  be  amended  to  incorporate  the  record  filing  requirements  set  forth  in 
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section  2112  of  title  28,  United  States  Code.  Section  2112  (b)  contains  such 
provisions  as: 

“If,  however  the  correctness  of  a  finding  of  fact  by  the  agency,  board,  com¬ 
mission  or  officer  is  in  question  all  of  the  evidences  before  the  agency,  board, 
commission  or  officer  shall  be  included  in  the  record  except  such  as  the  agency, 
board,  commission  or  officer  concerned,  the  petitioner  for  review  or  respondent 
in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court  proceeding 
by  written  stipulation  filed  with  the  agency,  board,  commission  or  officer  con¬ 
cerned  or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the  questioned 
finding  *  *  *  If  the  rules  of  the  court  of  appeals  in  which  a  proceeding  is  pending 
do  not  require  the  printing  of  the  entire  record  in  that  court  the  agency,  board, 
commission  or  officer  concerned  may,  at  its  option  and  without  regard  to  the 
foregoing  provisions  of  this  subsection,  file  in  the  court  the  entire  record  of  the 
proceedings  before  it  without  abbreviation.” 

In  the  Board’s  opinion,  it  is  not  clear  from  such  provisions  of  section  2112 
whether  the  Board  itself  would  be  a  party  to  any  stipulation  or  any  determination 
as  to  the  extent  of  the  record  to  be  filed  on  an  appeal  from  its  decisions.  If  sec¬ 
tion  2112  is  intended  to  imply  in  any  manner  that  the  Board,  which  is  not  a  party 
to  the  appellate  action,  must  nevertheless  participate  in  determining  the  trans¬ 
cript  portions  to  be  filed  on  appeal  it  would  be  inconsistent  with  the  Board’s 
statutory  position  and  functions  outlined  above,  In  effect,  the  Board  would  be 
converted  from  its  present  position  which  is  analogous  to  that  of  United  States 
district  court  judges,  into  an  advocate  participating,  to  some  extent,  in  the  re¬ 
view  of  its  own  decision  by  the  appellate  court.  Such  activities  are  clearly 
prohibited  by  and  outside  the  purview  of  the  Board’s  basic  act. 

The  Board  hopes  that  the  foregoing  views  may  prove  of  value  to  you. 

The  Bureau  of  the  Budget  has  advised  the  Board  that  it  would  have  no  objec¬ 
tion  to  the  submission  of  this  report. 

Sincerely  yours, 


Robert  J.  Freehling, 

General  Counsel. 


Department  of  Justice, 

Office  of  the  Deputy  Attorney  General, 

December  1,  1955. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  repsonse  to  your  request  for  the  views  of  the 
Department  of  Justice  concerning  the  bill  (H.  R.  6682)  to  authorize  the  abbrevia¬ 
tion  of  the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies 
by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the 
original  papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or 
enforcement  of  such  orders  and  for  other  purposes. 

This  bill  would  authorize  the  several  courts  of  appeals  to  adopt,  with  the  ap¬ 
proval  of  the  Judicial  Conference,  rules  prescribing  the  time  and  manner  of  filing 
and  the  contents  of  the  record  in  all  proceedings  instituted  in  the  courts  of  appeals 
to  review  or  enforce  orders  of  administrative  agencies,  boards,  commissions  and 
officers,  in  which  the  applicable  statute  does  not  specifically  prescribe  such  time 
or  manner  of  filing  or  contents  of  the  record.  It  would  also  provide  for  abbrevia¬ 
tion  of  such  records  pursuant  to  rules  of  court,  stipulation  of  the  parties,  or  court 
order.  The  bill  would  permit  an  agency  which  issued  an  order  to  file  the  original 
papers  in  lieu  of  a  transcript  and  to  regain  possession  of  them  upon  completion 
of  the  proceedings  in  the  court  of  appeals.  It  would  also  incorporate  the  fore¬ 
going  provisions  in  a  number  of  existing  statutes  dealing  with  review  of  adminis¬ 
trative  orders  by  courts  of  appeals. 

The  Department  of  Justice  considers  the  proposal  a  laudable  effort  to  eliminate 
unnecessary  expenditures  in  time  and  money  in  the  review  of  agency  orders  by 
the  courts  of  appeals.  Accordingly,  it  recommends  enactment  of  the  measure. 

However,  some  concern  has  been  expressed  that  the  broad  language  of  the 
proposed  section  2112  (a)  may  possibly  be  construed  to  apply  to  certain  pro¬ 
ceedings  not  intended  to  be  covered,  for  example,  decisions  of  the  Tax  Court 
and  administrative  orders  for  the  exclusion  and  deportation  of  aliens  entered 
under  the  provisions  of  the  Immigration  and  Nationality  Act  of  1952  (66  Stat. 
1166,  8  U.  S.  C.  A.,  sec.  1101  et  seq.).  As  you  know,  Tax  Court  decisions  are 
presently  subject  to  review  by  the  courts  of  appeals  pursuant  to  section  7482 
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of  the  Internal  Revenue  Code  of  1954,  26  U.  S.  C.,  sec.  7482;  exclusion  and 
deportation  orders,  to  the  extent  that  judicial  review  is  permissible,  are  uniformly 
reviewable  in  the  first  instance  in  the  district  courts.  The  apprehension  arises 
because  of  the  broad  language  of  section  2112  (a)  that  it  shall  apply  to  “all  pro¬ 
ceedings  instituted  in  the  courts  of  appeals  to  *  *  *  review  *  *  *  orders  of 
administrative  agencies,  boards,  commissions  and  officers  *  *  In  this  con¬ 
nection  it  might  be  both  desirable  and  appropriate  to  incorporate  in  the  com¬ 
mittee  reports  express  language  that  the  bill  is  not  intended  to  apply  to  decisions 
of  the  Tax  Court  or  to  exclusion  and  deportation  orders.  Although  there  would 
appear  to  be  little  basis  for  believing  that  the  bill  in  its  present  form  could  reason¬ 
ably  be  construed  to  extend  to  such  proceedings,  it  may  nevertheless  be  wise  to 
dispel  any  possible  ambiguity  in  this  regard. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report. 

Sincerely, 


William  P.  Rogers, 
Deputy  Attorney  General. 


National  Labor  Relations  Board, 

Washington,  D.  C.,  May  14,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Congressman  Celler:  This  is  in  reply  to  your  letter  of  May  4,  1956, 
inviting  the  Board’s  views  with  respect  to  H.  R.  6682. 

Comparison  of  H.  R.  6682  and  S.  2223  reveals  that  both  proposed  enactments 
are  identical  in  substance  and  text.  Hence  we  conclude  that  H.  R.  6682  is  a 
companion  bill  in  the  House  to  S.  2223.  We  have  been  informed  by  the  Bureau 
of  the  Budget  that  the  Department  of  Justice  has  transmitted  to  the  Senate  Com¬ 
mittee  on  the  Judiciary  a  statement  indicating  substantial  approval  with  S.  2223 
as  a  whole.  We  assume  that  such  approval  applies  equally  to  the  substantive 
provisions  of  H.  R.  6682.  In  our  opinion  a  perusal  of  S.  2223  and  H.  R.  6682 
discloses  that  only  sections  2  and  13  thereof  relate  to  this  agency.  We  concur 
with  the  Department  of  Justice’s  expression  of  approval  to  the  extent  that  it 
applies  to  said  sections  2  and  13;  but  we  have  no  comment  to  make  with  respect 
to  the  remainder  of  said  H.  R.  6682,  because  that  part  thereof  does  not  apply  to 
the  National  Labor  Relations  Board. 

The  Bureau  of  the  Budget  has  advised  us  that  they  have  no  objection  to  the 
submission  of  this  letter. 

Sincerely  yours, 


Boyd  Leedom,  Chairman. 


Civil  Aeronautics  Board, 

Washington,  May  17,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  W ashington,  D.  C. 

Dear  Congressman  Celler:  This  is  in  reply  to  your  letter  of  May  4,  1956, 
requesting  our  comment  on  H.  R.  6682,  a  bill  to  authorize  the  abbreviation  of 
the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies  by 
the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original 
papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforce¬ 
ment  of  such  orders,  and  for  other  purposes. 

The  Board  believes  that  the  preparation  and  filing  of  the  complete  transcript 
of  the  record  of  the  administrative  proceeding  often  involves  needless  work  and 
expense  and  sometimes  serves  to  delay  the  review  proceeding.  Accordingly,  the 
Board  looks  with  favor  upon  any  proposal  which  will  serve  to  eliminate  these 
burdens  and  delays.  H.  R.  6682  has  been  examined  from  the  standpoint  of  its 
relation  to  review  proceedings  involving  Civil  Aeronautics  Board  orders,  and  in 
general  we  endorse  the  objectives  and  provisions  of  the  bill. 

However,  we  have  one  change  to  suggest.  While  the  Board  favors  a  procedure 
which  permits  the  filing  of  an  abbreviated  record  either  by  stipulation  or  by 
court  order,  we  recommend  that  the  bill  be  amended  so  as  to  permit  an  admin¬ 
istrative  agency  when  it  believes  it  advisable  to  file  a  complete  record.  Since 
the  burden  and  expense  of  preparing  and  filing  the  record  customarily  is  placed 
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on  the  agency,  it  is  believed  that  it  should  be  left  to  agency  option  whether  a 
complete  record  should  be  filed  with  the  reviewing  court,  whether  negotiations 
should  be  entered  into  looking  toward  a  stipulated  record,  or  whether  an  order 
should  be  sought  from  the  court  for  leave  to  file  less  than  the  full  record.  Experi¬ 
ence  indicates  that,  in  many  of  the  Board’s  cases,  greater  time  and  effort  may  be 
required  on  the  part  of  all  concerned  in  attempting  to  determine  the  content  of 
an  abbreviated  record  than  would  be  expended  in  the  present  procedure  of  cer¬ 
tifying  the  entire  transcript.  Further,  negotiation  or  other  procedures  looking 
toward  an  abbreviated  record  could  be  used  for  purposes  of  delay.  The  agency’s 
own  interest  in  eliminating  needless  work  and  expense  will  serve  to  insure  that 
stipulations  will  be  entered  into  whenever  feasible,  or  application  made  to  the 
reviewing  court  for  leave  to  file  less  than  the  complete  record  in  an  appropriate  case. 

Accordingly,  the  Board  recommends  that  the  sentence  beginning  on  line  11, 
page  4  of  H.  R.  6682  and  ending  on  line  17,  page  4,  be  stricken  and  the  following 
substituted: 

“The  agency,  board,  commission  or  officer  concerned  shall  have  an  option 
without  regard  to  the  foregoing  provisions  of  this  subsection,  to  file  in  the  court 
in  which  a  proceeding  is  pending  the  entire  record  of  the  proceedings  before  it 
without  abbreviation.” 

Subject  to  the  above  recommendation  for  amendment,  the  Board  endorses  the 
enactment  of  H.  R.  6682. 

The  Bureau  of  the  Budget  has  advised  that  there  would  be  no  objection  to  the 
submission  of  this  report. 

Sincerely  yours, 

Joseph  P.  Adams,  Acting  Chairman. 


Federal  Communications  Commission, 

Washington  25,  D.  C.,  May  7,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington  25,  D.  C. 

Dear  Congressman  Celler:  In  response  to  your  letter  of  May  9,  1956,  en¬ 
closed  herewith  are  the  comments  of  this  Commission  on  H.  R.  6682. 

Sincerely  yours, 

George  C.  McConnaughet,  Chairman. 

Comments  of  the  Federal  Communications  Commission  on  S.  2223  and 

H.  R.  6682 

S.  2223  and  H.  R.  6682  are  identical  bills  which  would  amend  title  28,  United 
States  Code,  by  adding  a  section  (sec.  2112)  prescribing  the  procedure  for  the  filing 
of  the  record  of  agency  proceedings  with  a  court  of  appeals  wherein  a  proceeding 
has  been  instituted  to  review  or  enforce  an  agency  order.  The  principal  purpose 
of  the  bills  is  to  authorize  abbreviation  of  the  record  on  review.  This  is  accom¬ 
plished  by  empowering  the  courts  to  adopt  rules  relating  to  the  filing  of  the 
record,  and  by  authorizing  the  filing  of  a  record  containing  less  than  all  of  the 
proceedings  before  the  agency,  pursuant  to  court  rules,  stipulations  by  the  parties 
and  the  agency,  or  court  order.  Section  12  of  S.  2223  and  H.  R.  6682  make  the 
proposed  section  2112  applicable  to  appeals  from  decisions  of  this  Commission 
under  section  402  (b)  of  the  Communications  Act  of  1934,  as  amended. 

The  Commission  favors  adoption  of  S.  2223  and  H.  R.  6682.  Section  2112, 
and  the  court  rules  that  would  presumably  be  adopted  to  implement  it,  would 
reduce  the  administrative  burden  upon  the  Commission  in  compiling  records  for 
filing  in  court,  while  leaving  the  Commission  the  option  of  filing  the  complete 
record.  It  will  no  longer  be  necessary  to  file  lengthy  records  containing  all 
proceedings  before  the  Commission,  when  a  portion  of  the  pleadings  and  evidence 
presented  to  the  Commission  are  immaterial  to  the  appeal.  It  may  be  noted  that 
abbreviation  of  the  record  will  also  facilitate  its  use  and  handling  by  the  Com¬ 
mission  and  the  courts. 

At  the  present  time  some  petitions  for  review  of  action  taken  by  this  Com¬ 
mission  are  instituted  pursuant  to  Public  Law  901,  81st  Congress,  2d  session, 
which  provides  for  abbreviation  of  the  record  by  stipulation  or  order  of  the  court. 
The  instant  amendment  will  establish  identical  procedures  for  filing  of  the  record 
in  appeals  from  all  Commission  orders. 

Adopted  May  16,  1956. 
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Federal  Power  Commission, 

Washington,  May  17,  1956. 

Re  H.  R.  6682,  84th  Congress. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

United  Slates  House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  With  reference  to  your  request  for  the  views  of  the 
Federal  Power  Commission  on  H.  R.  6682,  a  bill  to  authorize  the  abbreviation 
of  the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies 
by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the 
original  papers  and  to  make  uniform  the  law  relating  to  the  record  on  review 
or  enforcement  of  such  orders  and  for  other  purposes,  there  are  attached  four 
copies  of  our  report. 

Sincerely  yours, 

Jerome  K.  Kuykendall,  Chairman. 

Federal  Power  Commission  Report  on  H.  R.  6682,  84th  Congress 

A  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement 
of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders  and  for  other 
purposes. 

Section  2  of  this  bill,  which  is  drafted  as  an  amendment  to  the  United  States 
Code,  would  authorize  the  courts  of  appeals  (with  the  approval  of  the  Judicial 
Conference)  to  adopt  rules  with  respect  to  the  time  and  manner  of  filing,  and  the 
contents  of,  the  record  on  review  of  orders  of  administrative  agencies,  including  the 
Federal  Power  Commission;  empower  the  agencies  to  select  between  two  or  more 
courts  where  petitions  for  review  of  the  same  order  are  filed  in  more  than  one; 
authorize  abbreviation  of  the  record  by  court  rule,  or  stipulation  of  all  parties,  or 
by  court  order;  permit  transmittal  of  certified  true  copies  in  lieu  of  originals,  and 
provide  for  the  ultimate  return  of  originals. 

Sections  16  and  19  would  respectively  amend  the  review  sections  of  the  Federal 
Power  Act  and  Natural  Gas  Act  1  to  provide  expressly  that  until  the  filing  of  the 
record  in  a  court  of  appeals  the  Federal  Power  Commission  can  modify  or  set 
aside  any  order  “in  such  manner  as  it  shall  deem  proper.” 

Other  sections  of  the  act  relating  mostly  to  review  provisions  of  statutes  admin¬ 
istered  by  other  agencies  will  not  be  reported  on  herein. 

In  general,  this  Commission  is  in  sympathy  with  the  apparent  objectives  of 
sections  2,  16,  and  19  of  the  bill.  However,  it  is  not  convinced  of  the  necessity  of 
those  sections  of  the  bill  or  any  part  thereof,  and  in  any  event,  believes  that  they 
should  not  be  enacted  unless  certain  of  their  provisions  are  amended. 

Our  specific  comments  follow,  in  the  order  of  the  provisions  to  which  they  relate: 

Page  2,  lines  1  to  6:  The  bill  should  be  redrafted  as  an  amendment  to  an  existing 
statute  (or  as  a  new  statute),  not  as  an  amendment  to  the  United  States  Code. 
The  code  is  merely  evidence  of  the  statutes. 

Page  2,  lines  7  to  9:  We  question  the  desirability  of  making  this  part  of  the 
rulemaking  power  of  the  several  courts  of  appeals  dependent  upon  approval  of  the 
Judicial  Conference,  which  is  an  extrajudicial,  advisory  body. 

Page  2,  lines  9  and  15:  The  bill  should  not  authorize  court  rulemaking  on 
(1)  “time  *  *  *  of  filing,”  (2)  “manner  of  filing,”  and  (3)  “contents  of”  the 
record,  where  existing  statutory  law  covers  1  or  2  but  not  all  3  of  those  matters, 
for  that  would  authorize  court  rules  to  supersede  existing  statutes  which  cover 
1  or  2  but  not  all  3  topics. 

Page  2,  line  16:  The  bill  should  not  require  “the  record”  (which  would  mean 
the  original  and  full  record)  to  be  certified  because  to  do  so  would  conflict  with 
the  provisions  giving  the  courts  power  to  prescribe  rules  on  the  same  subject 
(p.  2,  lines  7  to  15)  and  particularly  where  it  may  be  desired  that  such  rules 
provide  for  filing  a  certificate  describing  the  record  in  lieu  of  filing  the  record 
itself  (cf.  CA3  rule  18  (7) ;  similar  rules  have  been  adopted  by  the  2d,  4th,  5th 
and  10th  circuits) ;  conflict  with  the  provisions  for  abbreviation  of  the  record 
(p.  3,  line  7;  p.  4,  line  17) ;  and  conflict  with  the  provision  (p.  4,  line  18;  p.  5,  line  9) 
permitting  true  copies  of  records  to  be  filed  in  lieu  of  original  records. 

We  believe  that  it  is  particularly  desirable  that  any  legislation  of  this  kind 
contain  a  provision,  like  that  on  page  3,  line  21;  page  4,  line  5,  but  going  even 

1  These  sections,  unlike  sec.  2  of  the  bill,  are  drafted  as  amendments  to  the  statutes,  not  the  United  States 
Code. 
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further,  that  where  any  question  of  the  sufficiency  of  the  evidence  to  support  the 
findings  or  order  is  raised,  the  party  raising  the  question  must  bear  the  burden 
and  expense  of  printing  the  record  except  insofar  as  opposed  parties  are  willing 
and  able,  without  burden  to  themselves,  to  agree  to  abbreviation  of  the  portions 
to  be  printed.  We  also  believe  that  it  is  desirable  that  such  legislation  permit 
transcripts  or  copies,  or  certificates  describing  the  record,  to  be  filed  in  lieu  of 
the  original  records. 

More  important  than  particular  details  such  as  we  have  discussed  is  the  preser¬ 
vation  of  flexibility,  and  we  are  not  convinced  that  the  entire  matter  cannot 
adequately  be  handled  by  court  rules  without  new  legislation.  We  believe  that 
there  should  be  opportunity  for  further  experimentation,  which  is  possible  under 
the  statutes  as  they  now  stand,  and  we  doubt  that  further  legislation  is  really 
necessary  at  this  time. 

With  respect  to  sections  16  and  19  of  the  bill,  we  think  they  are  unnecessary 
and  that  their  omission  (and  omission  of  any  corresponding  provisions  in  other 
sections  which  may  be  no  more  necessary)  would  greatly  simplify  the  bill.  See 
also  our  comments  above  as  to  the  desirability  of  legislating  by  reference  to  the 
statutes,  not  the  United  States  Code.  We  also  question  whether  the  purported 
grant  of  power  to  this  Commission  to  modify  or  set  aside  any  finding  or  order 
“in  such  manner  as  it  shall  deem  proper”  is  a  valid  delegation  of  legislative  power,, 
unless  it  is  tied  to  the  standards  governing  the  Commission’s  power  to  issue  such 
an  order  in  the  first  instance. 

Federal  Power  Commission, 
By  Jerome  K.  Kuykendall, 

Chairman. 


Securities  and  Exchange  Commission, 

Washington,  D,  C.,  June  1,  1956. 

Re  H.  R.  6682,  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals,  etc. 


Hon.  Emanuel  Cellep, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Congressman  Celler:  This  is  in  response  to  your  letter  of  May  9,  1956, 
which  we  have  acknowledged  previously,  in  which  you  requested  our  comments 
on  the  above  bill. 

Our  General  Counsel  has  submitted  to  us  a  memorandum  on  this  bill,  and  the 
companion  S.  2223.  Three  copies  of  that  memorandum  are  attached  hereto. 
Upon  full  consideration  of  the  matter,  the  Commission  has  approved  and  adopted 
the  General  Counsel’s  memorandum  as  a  statement  of  its  views.  As  indicated  in 
the  attached  memorandum,  we  are  in  full  accord  with  the  general  objectives  of 
this  bill.  The  proposals  contained  therein,  however,  do  raise  a  few  problems  which 
are  discussed  in  the  memorandum. 

We  have  been  advised  by  the  Bureau  of  the  Budget,  pursuant  to  its  Circular 
No.  A-19  that  it  has  no  objection  to  the  views  expressed  herein. 

We  appreciate  greatly  the  opportunity  afforded  us  to  comment  on  this  proposed 
legislation. 

Sincerely  yours, 


A.  Downey  Orrick,  Commissioner. 


Memorandum  of  Thomas  G.  Meeker,  General  Counsel,  Securities  and 

Exchange  Commission 

These  are  identical  bills  and  will  hereinafter  be  referred  to  as  “the  bill.”  The 
Commission  is  affected  by  sections  2,  9,  10,  15,  25,  26,  and  33,  and  the  comments 
contained  herein  are  limited  to  those  sections.  No  opinion  is  expressed  with 
respect  to  the  other  provisions  which  do  not  affect  the  Commission. 

I  am  in  full  accord  with  the  general  objectives  of  the  bill.  Certain  provisions, 
however,  present  a  number  of  problems  which  are  discussed  below. 

i.  exclusive  jurisdiction  of  the  court  of  appeals  on  filing  of  petition 

Sections  10,  15,  25  and  26  of  the  bill  would  amend  the  court  review  provisions 
of  the  Securities  Exchange  Act  of  1934,  the  Public  Utility  Holding  Company  Act 
of  1935,  the  Investment  Company  Act  of  1940,  and  the  Investment  Advisers  Act 
of  1940,  so  as  to  provide  inter  alia  that  upon  the  filing  of  a  petition  for  review 
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the  court  of  appeals  shall  have  exclusive  jurisdiction  to  affirm,  modify  or  set  aside 
the  Commission’s  order  in  whole  or  in  part.  The  statutes  presently  provide  that 
the  court  of  appeals  shall  have  exclusive  jurisdiction  upon  the  filing  of  the  trans¬ 
cript  of  the  record,  which  may  not  occur  for  some  time  after  the  filing  of  the  peti¬ 
tion. 

The  following  problems  are  presented  by  this  proposed  change: 

1.  Rehearing  before,  the  Commission. — The  suggested  acceleration  of  the  date  of 
the  exclusive  jurisdiction  of  the  court  of  appeals,  in  some  instances,  may  possiblv 
have  the  effect  of  depriving  a  party  of  the  right  to  a  rehearing  before  the  Com¬ 
mission.  Rule  XII  (e)  of  the  Commission’s  Rules  of  Practice  (17  CFR,  sec. 
201.12  (e)),  permits  the  filing  of  a  petition  for  rehearing  within  5  days  after  entrv 
of  the  order  complained  of.  Under  the  proposed  change  if  one  of  the  parties  to 
the  proceeding  should  file  a  petition  for  review  before  another  party  files  a  petition 
for  rehearing,  the  Commission  may  lack  jurisdiction  to  entertain  the  petition  for 
rehearing  for  the  reason  that  exclusive  jurisdiction  to  modify  or  set  aside  the 
Commission’s  order  in  whole  or  in  part  would  be  vested  in  the  court  of  appeals. 
This  would  deprive  the  Commission  of  the  power  to  modify  its  order  in  light  of 
objections  or  changed  circumstances  called  to  its  attention  by  a  petition  for 
rehearing  or  otherwise.  Modification  of  an  order,  of  course,  may  sometimes 
eliminate  the  basis  for  further  litigation.  Moreover,  since  proceedings  before 
the  Commission  frequently  involve  more  than  one  issue,  the  Commission  may  be 
deprived  of  power  to  modify  its  own  order  with  respect  to  an  issue  which  is  not 
involved  in  the  petition  for  review. 

2.  Administrative  stay. — The  proposed  change  might  also  possibly  be  construed 
to  deny  the  Commission  the  power  to  grant  a  stay  of  its  own  order  after  a  petition 
for  review  has  been  filed  in  the  appellate  court.  Applications  to  the  Commission 
for  stays  pending  appellate  court  review  are  frequently  made  after  the  issuance 
of  Commission  orders.  The  Commission’s  familiarity  with  the  case  at  this  stage 
gives  it  a  peculiar  advantage  in  passing  upon  such  applications.  Where  such 
applications  are  presented  to  an  appellate  court,  the  court  generally  has  the 
benefit  of  the  Commission’s  prior  determination  on  the  question  of  a  stay.  This 
may  no  longer  be  true  if  the  proposed  amendment  is  construed  to  deprive  the 
Commission  of  jurisdiction  in  the  matter  once  a  petition  for  review  has  been  filed. 

3.  Multiple  petitions. — As  previously  indicated,  proceedings  before  the  Com¬ 
mission  frequently  involve  more  than  one  person.  The  Federal  securities  statutes 
commonly  permit  court  review  proceedings  to  be  instituted  in  either  the  Court 
of  Appeals  for  the  District  of  Columbia  Circuit  or  in  the  court  of  appeals  for  the 
circuit  in  which  the  allegedly  aggrieved  person  resides  or  has  his  principal  place 
of  business.  (See,  e.  g.,  sec.  24  (a)  of  the  Public  Utility  Holding  Company  Act 
of  1935,  15  U.  S.  C.,  sec.  79x  (a).)  The  proposed  change  may  create  a  problem 
of  construction  with  regard  to  the  respective  jurisdictions  of  the  various  courts 
of  appeals  where  several  petitions  for  review  of  a  single  Commission  order  are 
filed  by  various  parties  in  different  courts.  Section  2  of  the  bill  would  amend 
title  28  of  the  United  States  Code  by  adding  section  21 12  (a)  which  would  authorize 
the  Commission  to  file  the  record  in  that  court  where  the  proceedings  could  be 
carried  on  with  the  greatest  convenience  to  all  the  parties,  and  would  require 
the  other  courts  to  transfer  the  proceedings  therein  to  the  particular  court  in 
which  the  record  was  filed.  The  bill  presumably  contemplates  that  the  filing  of 
a  petition  for  review  in  one  court  will  not  deprive  a  second  court  of  jurisdiction 
to  entertain  a  petition  for  review,  notwithstanding  the  language  of  the  bill  which 
would  give  the  first  court  “exclusive  jurisdiction”  on  the  filing  of  the  petition. 
Presumably  also,  in  transferring  the  proceedings  to  the  court  in  which  the  record 
has  been  filed  the  first  court  would  be  relinquishing  its  “exclusive”  or  other 
jurisdiction  in  the  matter.  Such  problems  of  construction  do  not  arise  under  the 
present  statutes  since  “exclusive”  jurisdiction  is  not  vested  in  a  court  of  appeals 
until  such  time  as  the  record  is  filed  therein. 

4.  Nonreviewable  orders.  I  assume  that,  notwithstanding  the  broad  language 
respecting  the  exclusive  jurisdiction  of  the  court  upon  the  filing  of  a  petition  for 
review,  the  bill  is  not  intended  in  any  way  to  give  the  court  of  appeals  jurisdic¬ 
tion  to  review  certain  types  of  orders  which  heretofore  have  not  been  regarded 
as  reviewable  by  it,  nor  to  foreclose  the  Commission  from  seeking  to  dismiss  a 
petition  for  review  for  lack  of  jurisdiction.  For  example,  certain  Commission 
orders  under  section  11  (e)  of  the  Public  Utility  Holding  Company  Act  of  1935 
(15  U.  S.  C.  §  79k  (e)),  which  are  made  conditional  upon  district  court  enforce¬ 
ment  have  been  held  not  to  be  reviewable  initially  in  a  court  of  appeals.  See 
General  Protective  Committee  v.  SEC  (346  U.  S.  521  (1954)).  The  court  would 
also  lack  jurisdiction  to  review  orders  of  an  interlocutory  nature.  The  question 
of  what  is  a  reviewable  order,  I  presume,  is  not  affected  by  the  proposed  legisla- 
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tion.  A  statement  to  this  effect  in  the  committee’s  report  might  eliminate  possible 
future  controversy  on  this  point. 

The  particular  benefits  to  be  derived  from  the  proposed  acceleration  of  the 
time  for  vesting  exclusive  jurisdiction  in  the  court  of  appeals  are  not  clear. 
Courts  of  appeals  presently  have  jurisdiction  upon  the  filling  of  the  petition  with 
respect  to  various  phases  of  the  review  proceedings,  such  as  stays  and  matters 
pertaining  to  the  record  on  appeal.  As  previously  indicated,  however,  such  jur¬ 
isdiction  is  not  to  the  exclusion  of  that  jurisdiction  which  the  Commission  may 
continue  to  have  until  such  time  as  the  record  is  filed  in  the  court  of  appeals. 

II.  CONTENTS  OF  APPELLATE  RECORD 

Section  2  of  the  bill  would  add  section  2112  (b)  to  title  28  of  the  United  States 
Code  to  provide  that  the  record  to  be  filed  in  the  court  of  appeals  shall  consist  of 
“the  order  sought  to  be  reviewed  or  enforced,  the  findings  or  report  upon  which  it 
is  based,  and  the  pleadings,  evidence,  and  proceedings  before  the  agency,  board, 
commission  or  officer  concerned  *  *  Provision  would  be  made  for  the  filing 

of  only  a  portion  of  the  full  record  in  certain  instances,  and  for  dispensing  with 
the  entire  record  in  an  appropriate  case. 

It  is  not  clear  whether  briefs  filed  in  the  administrative  proceedings,  which 
contain  the  written  argument  made  to  the  Commission,  would  be  part  of  the 
record  on  appeal.  The  Commission  generally  includes  such  briefs  in  records 
which  it  certifies,  except  in  the  Court  of  Appeals  for  the  District  of  Columbia 
where  they  are  excluded  in  deference  to  the  opinion  of  that  court  in  Norris  & 
Hirshberg  v.  SEC  (163  F.  2d  689,  694  (1947)).  They  are  regarded  as  relevant 
because  the  court  review  provisions  of  the  statutes  administered  by  this  Com¬ 
mission  provide  that  no  objection  to  the  Commission’s  order  shall  be  considered 
by  the  court  unless  such  objection  shall  have  been  urged  before  the  Commission. 
See,  e.  g.,  section  9  (a)  of  the  Securities  Act  of  1933  (15  U.  S.  C.  77i  (a)).  While 
the  question  does  not  arise  frequently,  it  may  be  necessary  on  occasion  to  refer  to 
the  briefs  and  oral  argument  before  the  Commission  to  show  that  a  point  was  or 
was  not  urged,  or  was  waived.  In  addition,  rule  XI  (c)  of  the  Commission’s 
Rules  of  Practice  (17  C.  F.  R.  201.11  (c)),  provides:  “Exceptions  and  proposed 
findings  and  conslusions  not  briefed  in  accordance  with  this  rule  may  be  regarded 
by  the  Commission  as  waived.” 

One  solution  to  the  problem  might  be  to  provide  expressly  that  briefs  and  the 
transcript  of  the  oral  argument  before  the  Commission  shall  be  included  in  the 
record  on  appeal.  Another  solution,  following  the  pattern  of  the  proposed  sec¬ 
tion  2112  (b),  might  be  to  provide  that  the  briefs  and  said  transcript  shall  be 
filed  as  a  supplement  to  the  record  where  the  court  desires  to  examine  them  in 
connection  with  its  review  of  the  Commission’s  order. 

III.  TRANSMITTAL  OF  PHYSICAL  RECORD  TO  COURT  OF  APPEALS 

This  bill,  I  assume,  is  not  inconsistent  with  rules  of  court  such  as  those  adopted 
by  the  Courts  of  Appeals  for  the  Second,  Third,  Fourth,  Fifth,  Tenth,  and  Dis¬ 
trict  of  Columbia  Circuits,  which  provide  for  the  transmittal  of  a  certified  list  of 
the  documents  and  materials  comprising  the  record  in  lieu  of  physical  transmittal 
of  the  record  itself.  Under  the  typical  rule  the  agency  holds  the  material  com¬ 
prising  the  record  “for  and  on  behalf  of  the  clerk  of  [the]  court  and  subject  to 
his  orders”,  to  be  transmitted  when  and  if  required  by  the  court  for  its  use  in  the 
review  proceedings.  See,  e.  g.,  rule  13  (g)  of  the  Court  of  Appeals  for  the  Second 
Circuit. 

These  rules,  in  our  experience  to  date,  appear  to  work  well  and  provide  a  method 
of  dealing  with  voluminous  records  accumulated  in  extended  administrative  pro¬ 
ceedings  which  may  well  be  given  further  consideration  in  connection  with  this 
bill. 

I  presume  that  such  court  rules  will  be  authorized  under  the  proposed  section 
2112  (a)  of  title  28  of  the  United  States  Code  which  will  empower  the  courts  of 
appeals  to  adopt  rules  prescribing,  inter  alia,  the  “manner  of  filing”  the  record 
on  appeal.  Whether  the  record  should  be  physically  lodged  with  the  court  of 
appeals  or  held  by  the  Commission  for  the  use  of  the  court,  it  seems,  can  properly 
be  regarded  as  a  matter  involving  the  “manner  of  filing”  the  record  within  the 
purview  of  the  proposed  section  2112  (a).  Should  there  be  any  substantial 
doubt  about  this,  the  bill  should  be  revised  to  authorize  the  adoption  of  rules 
of  this  type. 
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IV.  UNIFORMITY  OF  COURT  REVIEW  PROVISIONS  OF  THE  FED^R^L  SECURITIES 

STATUTES 

The  provisions  of  the  various  Federal  securities  statutes  might  be  made  uniform 
as  respects  the  persons  upon  whom  the  petition  for  review  may  be  served  and 
the  time  when  the  court  of  appeals  obtains  “exclusive  jurisdiction”  of  the  case. 
The  present  bill  proposes  to  change  the  jurisdictional  provisions  of  all  of  the 
statutes  except  the  Securities  Act  of  1933.  Any  changes  in  this  regard  which 
may  ultimately  be  decided  upon  might  be  made  applicable  to  the  Securities  Act 
as  well.  The  bill,  also,  preserves  the  present  differences  in  said  statutes  as  to 
the  persons  upon  whom  the  petition  may  be  served.  Thus,  in  the  Securities  Act 
of  1933  it  is  “the  Commission”;  in  the  Securities  Exchange  Act  of  1934  it  is 
“any  member  of  the  Commission”;  and  in  the  Public  Utility  Holding  Company 
Act  of  1935  it  is  “any  member  of  the  Commission,  or  *  *  *  any  officer  thereof 
designated  by  the  Commission  for  that  purpose.” 

V.  APPROVAL  OF  JUDICIAL  CONFERENCE  OF  UNITED  STATES - UNIFORMITY  OF  COURT 

RULES 

I  assume  that  the  official  status  of  the  Judicial  Conference  of  the  United  States 
is  such  that  it  is  proper  to  condition  the  power  of  the  courts  of  appeals  to  adopt 
the  contemplated  rules  upon  the  prior  approval  of  that  body,  as  provided  in  the 
proposed  section  2112  (a)  to  title  28  of  the  United  States  Code.  There  is,  at 
least,  precedent  for  this  arrangement  in  section  11  of  the  act  of  December  29, 
1950  (64  Stat.  1132,  5  U.  S.  C.  1041),  relating  to  the  review  of  certain  orders  of 
designated  administrative  agencies  and  officers. 

As  in  the  case  of  the  provisions  of  the  statutes  themselves,  I  believe  that  the 
rules  of  the  various  courts  should  also  afford  uniform  procedures  so  far  as  prac¬ 
ticable.  While  the  bill  itself  does  not  provide  for  such  uniformity,  I  assume  that 
a  principal  purpose  of  the  requirement  of  approval  of  the  Judicial  Conference  is 
to  encourage  and  facilitate  the  adoption  of  uniform  rules  in  this  area. 


Interstate  Commerce  Commission, 

Washington,  D.  C.,  May  25,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Chairman  Celler:  Your  letter  of  May  4,  1956,  requesting  an  expression 
of  views  on  a  bill,  H.  R.  6682,  introduced  by  you,  to  authorize  the  abbreviation  of 
the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies  by 
the  court  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original 
papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforce¬ 
ment  of  such  orders,  and  for  other  purposes,  has  been  referred  to  our  Committee 
on  Legislation.  After  careful  consideration  by  that  Committee,  I  am  authorized 
to  submit  the  following  comments  in  its  behalf. 

The  purpose  of  H.  R.  6682  is  clearly  stated  in  its  title  as  quoted  above.  Except 
for  an  occasional  case  arising  under  section  11  of  the  Clayton  Antitrust  Act 
(15  U.  S.  C.  21),  this  bill  would  not  affect  the  review  of  orders  of  the  Interstate 
Commerce  Commission.  The  majority  of  the  orders  of  this  Commission  are 
issued  under  the  Interstate  Commerce  Act,  and,  under  the  provisions  of  section 
1336,  title  28,  of  the  United  States  Code,  are  reviewable  by  three-judge  United 
States  district  courts  instead  of  the  United  States  courts  of  appeal  as  in  the  case  of 
orders  of  many  of  the  other  administrative  agencies. 

It  is  noted  that  section  2  of  the  bill  would  provide,  among  other  things,  that 
where  proceedings  have  been  instituted  in  two  or  more  courts  of  appeal  with 
respect  to  the  same  order  of  the  administrative  agency,  the  agency  concerned  shall 
file  the  record  in  that  one  of  such  courts  in  which,  in  its  judgment,  the  proceedings 
may  be  carried  on  with  the  greatest  convenience  to  all  of  the  parties  involved. 
This  section  would  further  provide  that  the  other  courts  in  which  such  proceedings 
are  pending  shall  thereupon  transfer  them  to  the  court  of  appeals  in  which  the 
record  has  been  filed  by  the  agency  concerned. 

While  we  wholeheartedly  favor  having  such  multiple  actions  determined  by  a 
sipgle  court,  we  do  not  Relieve’  that  it  would  be  desirable,  in  such  cases,  for  the 
defendant  agency  to  have  the  privilege  and  duty  of  determining  in  which  court 
actions  against  it  shall  be  determined.  It  would  seem  preferable  that  some 
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arrangement  be  devised  whereby  such  a  determination  shall  be  made  by  the 
judiciary. 

Subject  to  the  foregoing  reservation,  we  believe  that  enactment  of  H.  II.  6682 
would  be  desirable. 

Respectfully  submitted. 

Anthony  Arpaia, 

Chairman, 

J.  M.  Johnson, 

Owen  Clarke, 

Committee  on  Legislation. 


Railroad  Retirement  Board, 

Chicago,  III.,  May  17,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Celler:  In  accordance  with  your  request  of  May  7,  1956,  the 
Railroad  Retirement  Board  submits  the  following  report  on  the  bill  H.  R.  6682, 
introduced  in  the  84th  Congress  by  you. 

Primarily,  the  bill  would  authorize  (in  section  2)  the  courts  of  appeal  for  the 
various  circuits  to  adopt  rules  prescribing  the  time  and  manner  of  filing,  and 
the  contents  of,  the  record  in  all  proceedings  for  review  or  enforcement  of  orders 
of  administrative  agencies  in  connection  with  which  “the  applicable  statute” 
does  not  specifically  prescribe  otherwise;  and  to  require  the  various  agencies  to 
comply  with  such  rules.  The  bill  w'ould  authorize,  further,  the  abbreviation  of 
any  such  record  in  accordance  with  the  rules  adopted  by  the  several  courts  of 
appeal,  or  as  the  agency  concerned  and  the  other  parties  to  the  review  of  enforce¬ 
ment  proceeding  may  agree  (but  not  inconsistent  with  the  court’s  rules)  or  as 
the  court  may  designate  either  upon  its  own  motion  or  a  party’s.  The  bill 
would  also  authorize  an  agency  to  file  as  the  record  in  any  such  proceeding  the 
original  papers  forming  all  or  part  of  the  record,  or  to  file  certified  copies.  In 
addition  the  bill  would  amend  various  provisions  of  law  relating  to  review  or 
enforcement  of  orders  or  decisions  of  the  individual  agencies  (including,  in  sec. 
23  of  the  bill,  the  court  review  provisions  contained  in  sec  5  (f)  of  the  Railroad 
Unemployment  Insurance  Act  which  govern  also  court  review  under  the  other 
legislation  administered  by  the  Railroad  Retirement  Board,  the  Railroad  Re¬ 
tirement  Act)  to  provide  uniformity  with  respect  to  the  authority  of  the  courts 
in  connection  with  the  filing  of  records  in  review  or  enforcement  proceedings 
and  in  recording  and  entering  decrees  in  respect  of  such  proceedings.  The  bill 
would  specifically  provide  in  section  33,  however,  that  the  bill  should  not  be 
construed  to  repeal  or  modify  any  provision  of  the  Administrative  Procedure 
Act. 

The  effect  on  this  agency  of  the  particular  amendments  to  the  review  provisions 
of  the  Railroad  Unemployment  Insurance  Act  [and  as  a  consequence  to  the  review 
provisions  of  the  Railroad  Retirement  Act  (sec.  11  of  the  Railroad  Retirement 
Act)  J  inch  ded  in  section  23  of  the  bill  would  be  (1 )  to  provide  in  explicit  terms,  by 
reference,  for  the  abbreviation  of  records  which  would  be  authorized  by  section  2 
of  the  bill,  (2)  to  give  the  reviewing  court  exclusive  jurisdiction  in  the  review 
proceeding  upon  the  filing  of  a  petition  for  review  rather  than,  as  at  present,  upon 
the  filing  of  the  record  with  the  court,  and  (3)  to  eliminate  the  words  “upon  the 
pleadings  and  transcript  of  the  record”  from  the  specific  provisions  authorizing 
the  court  to  enter  a  decree  “upon  the  pleadings  and  transcript  of  the  record.” 

The  Railroad  Retirement  Board  has  no  objection  to  the  enactment  of  the  bill 


as  proposed. 

A  report  on  the  identical  bill,  S.  2223,  introduced  in  the  Senate  by 
has  been  cleared  with  the  Bureau  of  the  Budget,  which  informs  us 
no  objection  to  its  submission. 

Sincerely  yours, 

Raymond  J.  Kelly, 


Mr.  Kilgore, 
that  there  is 


Chairman. 
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Federal  Trade  Commission, 

Washington,  May  16,  1966. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  letter  of  Mav  4,  1956,  invit¬ 
ing  an  expression  of  the  views  of  this  Commission  upon  H.  R.  6682,  84th  Congress, 
1st  Session,  a  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or 
enforcement  of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the 
review  or  enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform 
the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 

This  bill  would  add  a  new  section  to  chapter  133  of  title  28  of  the  United 
States  Code  and  would  amend  the  acts  of  various  administrative  agencies,  thereby 
making  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  orders 
of  such  agencies.  The  Commission  generally  is  in  accord  with  the  purposes  of 
the  bill,  but  desires  to  call  your  attention  to  an  inconsistency  in  the  proposed 
amendments  to  the  Federal  Trade  Commission  Act  and  the  Clayton  Act,  contained 
in  sections  3  and  4  of  the  bill. 

Section  3  (a)  of  the  bill,  amending  the  sixth  sentence  of  subsection  (b)  of  section 
5  of  the  Feder?'  Trade  Commission  Act,  as  amended  (52  Stat.  112),  would  provide 
that  “until  the  record  in  the  proceeding  has  been  filed  in  a  court  of  appeals  of  the 
United  States,”  the  Commission  may  at  any  time  modify  or  set  aside  its  report 
or  order  to  cease  and  desist.  Section  3  (c)  of  the  bill,  amending  subsection  (d) 
of  section  5,  would  provide  that  the  jurisdiction  of  the  court  of  appeals  shall  be 
exclusive  upon  the  filing  of  the  record  with  the  court.  These  provisions,  in  sub¬ 
stance,  are  the  same  as  the  corresponding  provisions  of  the  present  statute. 
They  contemplate  that  the  jurisdiction  of  the  court  will  not  attach  until  the 
record  is  filed.  But  section  3  (b)  of  the  bill,  amending  the  third  sentence  of 
subsection  (c)  of  section  5,  would  provide  that  the  jurisdiction  of  the  court  of 
appeals  would  attach  “Upon  such  filing  of  the  petition,”  without  reference  to  the 
filing  of  the  record.  The  comparable  provision  of  the  present  statute  provides 
that  such  jurisdiction  shall  attach  “upon  such  filing  of  the  petition  and  transcript 
*  *  \ye  think  that  to  remove  this  inconsistency  the  third  sentence  of  sub¬ 

section  (c)  of  section  5  of  the  Federal  Trade  Commission  Act  should  be  modified 
so  as  to  provide  as  follows,  the  italicized  words  having  been  added  to  the  language 
of  the  proposed  bill: 

“Upon  such  filing  of  the  petition  and  record,  or  upon  the  filing  of  a  stipulation  or 
the  entry  of  an  order  to  the  effect  that  no  record  need  he  filed  in  the  court  of  appeals, 
the  court  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein  and  shall  have  power  to  make  and  enter  a  decree  affirming,  modifying, 
os  setting  aside  the  order  of  the  Commission,  and  enforcing  the  same  to  the 
extent  that  such  order  is  affirmed  and  to  issue  such  writs  as  are  ancillary  to  its 
jurisdiction  or  are  necessary  to  its  judgment  to  prevent  injury  to  the  public  or 
to  competitors  pendente  lite.” 

We  consider  the  present  provisions  of  law,  which  afford  the  Commission  an 
opportunity  to  consider  and  act  upon  petitions  for  reconsideration  before  court 
review,  to  be  very  desirable.  They  enable  the  Commission  to  correct  inadvertent 
errors  that  occasionally  occur,  and  are  quite  valuable  in  preventing  unnecessary 
litigation  through  the  opportunity  for  careful  reconsideration  in  appropriate 
instances.  We  think  it  would  be  regrettable  to  have  any  inconsistency  in,  or 
uncertainty  about,  the  continuance  of  these  useful  provisions  of  existing  law. 

For  the  same  reasons,  like  observations  are  pertinent  with  reference  to  section 
4  of  the  bill,  amending  section  11  of  the  Clayton  Act,  as  amended  (64  Stat. 
1127).  Section  4  (a)  would  amend  the  sixth  sentence  of  the  second  paragraph  of 
section  11  of  the  act  so  as  to  provide  that  “Until  the  record”  is  filed  with  a  court 
of  appeals  the  Commission  may  modify  or  set  aside  its  report  or  order  to  cease 
and  desist.  Section  4  (d)  would  amend  the  fifth  paragraph  of  section  11  of  the 
act  so  as  to  provide  that  the  jurisdiction  of  the  court  of  appeals  shall  be  exclusive 
upon  the  filing  of  the  record  with  the  court.  These  provisions  are  substantially 
the  same  as  the  corresponding  provisions  of  the  present  statute,  and  contemplate 
that  the  jurisdiction  of  the  court  will  not  attach  until  the  record  is  filed.  Section 
4  (c)  of  the  bill,  however,  would  amend  the  third  sentence  of  the  fourth  paragraph 
of  section  11  of  the  act  so  as  to  provide  that  the  jurisdiction  of  the  court  of  appeals 
would  attach  “Upon  the  filing  of  such  petition,”  without  reference  to  the  filing 
of  the  record. 
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In  order  to  remove  this  apparent  inconsistency,  we  think  the  third  sentence  of 
the  fourth  paragraph  of  section  11  of  the  Clayton  Act  should  be  modified  so  as 
to  provide  as  follows,  the  italicized  words  having  been  added  to  the  language  of 
the  proposed  bill: 

“Upon  the  filing  of  such  petition  and  record ,  or  upon  the  filing  of  a  stipulation  or 
the  entry  of  an  order  to  the  effect  that  no  record  need  be  filed  in  the  court  of  appeals, 
the  court  shall  have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order 
of  the  Commission  or  Board  as  in  the  case  of  an  application  by  the  Commission 
or  Board  for  the  enforcement  of  its  order,  and  the  findings  of  the  Commission 
or  Board  as  to  the  facts,  if  supported  by  substantial  evidence  determined  as  pro¬ 
vided  in  section  10  (e)  of  the  Administrative  Procedure  Act,  shall  in  like  manner 
be  conclusive.” 

We  have  only  one  further  comment,  which  relates  to  the  last  sentence  of  sub¬ 
section  (b)  of  proposed  section  2112  of  title  28  of  the  United  States  Code,  contained 
in  section  2  of  the  proposed  bill.  That  sentence  is  in  the  following  language: 

“//  the  rules  of  the  court  of  appeals  in  which  a  proceeding  is  pending  do  not  require 
the  printing  of  the  entire  record  in  that  court  the  agency,  board,  commission,  or  officer 
concerned  may,  at  its  option  and  without  regard  to  the  foregoing  provisions  of  this 
subsection,  file  in  the  court  the  entire  record  of  the  proceedings  before  it  without 
abbreviation.”  [Italic  supplied.] 

The  Commission  is  anxious  to  preserve  the  option  of  filing  a  transcript  of  the 
entire  record  in  the  court  of  appeals.  While  we  believe  the  above  language  may 
accomplish  this  purpose,  we  see  no  need  for  the  portion  underscored  above  and 
suggest  that  it  be  stricken. 

By  direction  of  the  Commission. 

John  W.  Gwynne,  Chairman. 

N.  B. — Pursuant  to  regulations,  this  report  was  cleared  orally  with  the  Bureau 
of  the  Budget  on  May  15,  1956,  and  the  Commission  was  advised  that  there  would 
be  no  objection  to  the  submission  of  the  report  to  the  committee. 

Robert  M.  Parrish,  Secretary. 


Subversive  Activities  Control  Board, 

Office  of  the  Chairman, 
Washington,  D.  C.,  June  7.  1956. 

lion.  Emanuel  Celler, 

Chairman ,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

My  Dear  Congressman  Celler:  This  will  refer  to  your  letter  of  May  7,  1956, 
requesting  comments  on  H.  R.  6682  now  pending  before  your  committee. 

Mr.  Gallagher,  the  Board’s  General  Counsel,  has  been  in  touch  with  the  counsel 
for  your  committee  and  has  advised  him  that  the  Board  is  heavily  engaged  in 
litigation  as  a  result  of  the  recent  remand  by  the  Supreme  Court  in  the  case  of 
Communist  Party  USA  v.  Subversive  Activities  Control  Board.  A  number  of 
Board  orders  finding  organizations  to  be  Communist  fronts  are  now  on  appeal  in 
the  United  States  Court  of  Appeals.  All  of  these  organizations,  including  the 
Communist  Party,  have  filed  motions  in  the  court  of  appeals  as  well  as  with  this 
Board  raising  questions  which  affect  virtually  the  entire  administration  of  the 
Internal  Security  Act  by  the  Board.  With  our  small  legal  staff,  we  will  be  busily 
engaged  for  several  months  in  litigation  and  in  complying  with  the  Supreme 
Court’s  remand. 

In  view  of  these  considerations,  it  is  respectfully  requested  that  the  Board  be 
excused  and  excepted  from  a  report  on  this  bill,  since  to  prepare  one  would  require 
extensive  study  which  would  impede  to  some  degree  the  Board’s  consideration 
of  urgent  problems  vitally  affecting  the  administration  of  the  Internal  Security 
Act. 

With  best  personal  regards,  I  am 
Sincerely  yours, 


Thomas  J.  Herbert,  Chairman. 
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United  States  Department  of  Labor, 

Office  of  the  Secretary, 

Washington,  June  21,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington  25,  D.  C. 

Dear  Congressman  Celler:  This  is  with  further  reference  to  your  request 
for  my  comments  on  H.  R.  6682,  a  bill  to  authorize  the  abbreviation  of  the  record 
on  the  review  or  enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of 
such  orders,  and  for  other  purposes. 

The  bill  would  authorize  United  States  courts  of  appeals  to  adopt  rules,  to  be 
approved  by  the  Judicial  Conference  of  the  United  States,  on  tfre  time  and  manner 
of  filing  and  the  contents  of  the  record  in  all  proceedings  to  review  orders  of 
administrative  agencies  in  which  the  applicable  statute  does  not  specifically  deal 
with  those  matters.  Abbreviation  of  the  record  may  be  permitted  by  rule  or  order 
of  the  court  or  stipulation  between  the  agency  and  the  other  litigants.  Under 
the  bill  original  papers  could  be  filed  in  lieu  of  a  transcript  and  provision  is  made 
for  the  agency  to  regain  possession  of  these  papers  after  completion  of  the  pro¬ 
ceedings  in  the  courts  of  appeals.  The  bill  also  amends  various  statutes  contain¬ 
ing  specific  provisions  for  judicial  review  so  as  to  bring  their  judicial  review  pro¬ 
visions  into  conformity  with  this  bill. 

As  these  provisions  apply  to  review  in  circuit  courts  of  appeals,  the  only  admin¬ 
istrative  proceedings  in  the  Department  of  Labor  whose  review  would  be  affected 
by  the  bill’s  provisions  are  those  conducted  in  connection  with  the  determination 
of  minimum  wages  in  Puerto  Rico  and  the  Virgin  Islands  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended.  Specific  provision  is  made  in  section  22  of 
the  bill  to  conform  the  review  of  these  proceedings  under  section  10  (a)  of  the  act 
with  the  provisions  of  this  bill. 

The  present  lack  of  uniform  requirements  with  respect  to  the  filing  of  records 
in  proceedings  before  the  courts  of  appeals  to  review  or  enforce  the  orders  of 
administrative  agencies  places  burdens  upon  the  agencies.  This  bill  would  pro¬ 
vide  a  sensible  and  workable  means  of  meeting  this  problem.  As  the  same  diffi- 
ulties  arise  in  connection  with  review  or  enforcement  of  administrative  orders 
in  district  courts,  however,  I  think  consideration  might  well  be  given  to  extending 
similar  provisions  to  those  proceedings. 

The  Bureau  of  the  Budget  advises  that  it  has  no  objection  to  the  submission 
of  this  report. 

Sincerely  yours, 

James  P.  Mitchell, 

Secretary  of  Labor. 


Federal  Maritime  Board, 
Washington  25,  D.  C.,  June  29,  1956. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington  25,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  reply  to  your  request  of  May  4,  1956, 
for  the  views  of  the  Federal  Maritime  Board  with  respect  to  H.  R.  6682,  a  bill  to 
authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders 
of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement 
of  such  orders  on  the  original  papers  and  to  make  uniform  the  law  relating  to  the 
record  on  review  or  enforcement  of  such  orders,  and  for  other  purposes. 

The  bill  would  amend  chapter  133  of  title  28  of  the  United  States  Code  by 
adding  a  new  section  2112,  which  would  govern  the  time  and  manner  of  filing, 
and  the  contents  of,  the  record  to  be  filed  in  United  States  courts  of  appeals, 
and  the  venue  of  such  courts,  in  proceedings  instituted  in  such  courts  to  review 
or  enforce  orders  of  United  States  agencies,  boards,  commissions,  and  officers. 
The  bill  would  also  amend  statutes  conferring  jurisdiction  on  such  courts  toreview 
and  enforce  such  orders  to  make  the  time  of  filing  the  petition  to  review  or  enforce 
the  order  the  uniform  time  for  the  attaching  of  jurisdiction.  Under  some  such 
statutes,  jurisdiction  does  not  now  attach  until  the  record  is  filed. 

The  new  section  2112  (which  the  bill  would  add  to  title  28  of  the  United  States 
Code)  would  provide  that  the  record  to  be  filed  in  courts  of  appeals  in  proceedings 
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to  review  or  enforce  orders  of  United  States  agencies,  boards,  commissions,  or 
officers  shall  consist  of — 

(o)  The  contents  prescribed  by  the  statute  conferring  jurisdiction  on  courts 
of  appeals  to  review  or  enforce  the  order  if  such  statute  prescribes  such  contents;  or 

(6)  The  order  to  be  reviewed  or  enforced,  the  findings  or  report  upon  which 
it  is  based,  and  the  pleadings,  evidence,  and  proceedings  before  the  agency,  board, 
commission  or  officer,  if  (1)  the  statute  conferring  jurisdiction  does  not  prescribe 
the  contents  of  the  record,  and  (2)  the  rules  of  the  courts  of  appeals  with  venue 
do  not  require  the  printing  of  the  entire  record  to  be  filed,  and  (3)  the  agency, 
board,  commission,  or  officer  elects  to  file  all  of  the  foregoing;  or 

(c)  If  the  agency,  board,  commission,  or  officer  is  not  eligible  under  (6)  above 
to  elect,  or  does  not  elect,  to  file  all  of  the  material  there  specified,  such  portions 
thereof  as  (1)  the  rules  of  the  court  of  appeals  with  venue  require,  or  (2)  the 
parties  by  written  stipulation,  consistent  with  such  rules,  designate,  or  (3)  the 
court  upon  motion  of  anjr  party,  or  on  its  own  motion,  designates,  but  if  the 
correctness  of  a  finding  of  fact  is  in  question,  all  the  evidence  shall  be  included 
except  such  portion  thereof  as  the  parties  agree  to  omit. 

The  bill  would  authorize  the  courts  of  appeals,  with  the  approval  of  the  Judicial 
Conference  of  the  United  States,  to  make  rules,  not  inconsistent  with  the  foregoing 
provisions,  with  respect  to  the  content  of  the  record  to  be  filed,  and  with  respect 
to  the  time  and  manner  of  filing  the  record  if  the  statute  conferring  jurisdiction 
does  not  prescribe  the  time  and  manner  of  filing.  Since  the  foregoing  provisions 
authorize  the  parties  to  abbreviate  the  record  by  stipulation  consistent  with  the 
rules  of  the  court,  and  authorize  the  court  by  order  to  designate  the  contents 
of  the  record,  the  possible  area  for  the  operation  of  such  rules  with  respect  to 
the  contents  of  the  record  appear  to  be  to  limit  abbreviation  of  the  record  by  the 
parties  and  to  state  the  limits  within  which  the  court  would  require  abbreviation 
if  the  agency,  board,  commission,  or  officer  is  not  eligible  to  elect,  or  does  not 
elect,  to  file  the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

The  new  section  would  further  provide  that  the  agency,  board,  commission,  or 
officer  may  transmit  to  the  court  of  appeals  either  the  original  papers  comprising 
the  record  to  be  filed  or  certified  true  copies  of  such  papers.  The  apparent  pur¬ 
pose  of  this  provision  is  to  authorize  the  agency,  board,  commission,  or  officer 
to  file  the  original  papers  in  those  circumstances  in  which  it  considers  that  the 
expense  of  preparing  copies  would  be  unjustified.  It  is  evidently  intended,  never¬ 
theless,  that  if  the  bill  is  enacted  the  Judicial  Conference  of  the  United  States 
might  approve  rules  of  court  which  might  under  some  circumstances  require  the 
printing  of  the  entire  record  to  be  filed,  because  subsection  (b)  of  the  new  section 
provides  that,  if  the  rules  of  court  require  the  printing  of  the  entire  record  to  be 
filed,  the  agency,  board,  commission  or  officer  shall  not  have  the  option  of  filing 
the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

Sections  29  and  30  of  the  Shipping  Act,  1916,  as  amended  (46  U.  S.  C.  828-829), 
make  orders  issued  by  the  Federal  Maritime  Board  under  that  act  enforceable 
in  the  United  States  district  courts.  The  bill,  therefore,  would  not  apply  to 
proceedings  to  enforce  such  orders. 

Public  Law  901,  81st  Congress  (the  act  of  Dec.  29,  1950,  64  Stat.  1129) 
(5  U.  S.  C.  1031-1042),  however,  confers  on  the  United  States  courts  of  appeals 
jurisdiction  to  review  orders  issued  by  the  Federal  Maritime  Board  under  the 
Shipping  Act,  1916,  and  provides  (sec.  6)  that  the  record  to  be  filed  in  the  court  of 
appeals  in  such  proceedings  shall  consist  of  the  pleadings,  evidence  and  proceed¬ 
ings  before  the  agency  or  such  portions  thereof  as  the  rules  of  court  require  or  such 
portions  as  the  parties,  with  the  approval  of  the  court  of  appeals,  agree  upon  in 
writing. 

The  bill  would  amend  section  6  of  Public  Law  901  to  provide  that  the  record  to 
be  filed  shall  be  the  record  provided  for  in  section  2112  of  title  28,  United  States 
Code.  This  amendment  would  change  existing  statutory  law  in  the  following 
respect:  (1)  It  would  require  that  all  of  the  evidence  be  included  in  the  record  if 
the  correctness  of  a  finding  of  fact  is  in  question;  and  (2)  it  would  give  the  Board 
the  option  of  filing  the  entire  record  of  the  proceedings  before  it  without  abbrevi¬ 
ation  in  those  cases  in  which  the  rules  of  court  do  not  require  the  printing  of  the 
entire  record  to  be  filed. 

The  bill  would  amend  section  611  of  the  Merchant  Marine  Act,  1936,  as 
amended,  which  provides  that,  if  an  operating-differential  subsidy  contractor 
believes  that  the  United  States  has  without  just  cause  defaulted  upon,  or  canceled, 
his  operating-differential  subsidy  contract,  he  may  apply  to  the  Maritime  Com¬ 
mission,  setting  forth  his  contentions,  for  permission  to  transfer  his  vessels  to 
foreign  registry,  and  if  the  Commission,  after  hearing,  finds  affirmatively  on  the 
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issue,  it  shall  grant  the  application,  but  otherwise  deny  it.  Section  611  further 
provides  that  if  the  application  is  denied,  the  contractor  may  obtain  a  review  of 
the  order  of  denial  in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  by  filing  in  that  court  a  written  petition,  a  copy  of  which  shall  be 
served  upon  any  member  of  the  Commission,  or  upon  any  officer  thereof  desig¬ 
nated  for  that  purpose,  and  the  Commission  shall  thereupon  file  in  the  court  a 
transcript  of  the  record  upon  which  the  order  was  entered  and  upon  such  filing 
the  court  shall  have  exclusive  jurisdiction  to  determine  whether  such  cancellation 
or  default  was  without  just  cause  and  to  affirm  or  set  aside  such  order. 

Section  17  of  the  bill  would  amend  this  section  611  of  the  1936  act  to  provide 
that  a  copy  of  the  petition  for  review  shall  be  served  on  a  member  of  the  Board 
rather  than  on  a  member  of  the  Commission,  that  the  record  provided  for  in 
section  2112  of  title  5  of  the  United  States  Code  shall  be  filed  in  (he  court  rather 
than  a  transcript  of  the  record  upon  which  the  order  was  entered,  and  that  the 
jurisdiction  of  the  court  shall  attach  when  the  petition  for  review  is  filed  rather 
than  when  the  record  is  filed. 

Reorganization  Plan  No.  21  of  1950  abolished  the  Maritime  Commission, 
created  the  Federal  Maritime  Board,  and  divided  between  the  Federal  Maritime 
Board  and  the  Secretary  of  Commerce  the  functions  the  Maritime  Commission 
had  under  various  statutes.  Under  the  Plan,  the  functions  under  section  611  of 
the  Merchant  Marine  Act,  1936,  would  be  exercised  in  some  cases  by  the  Federal 
Maritime  Board  and  in  others  by  the  Secretary  of  Commerce.  Under  section 
905  (e)  of  the  Merchant  Marine  Act,  1936,  as  amended  (Public  Law  586,  82d 
Cong.;  66  Stat.  760),  the  word  “Commission,”  as  used  in  the  Merchant  Marine 
Act,  1936,  means  the  Federal  Maritime  Board  or  the  Secretary  of  Commerce,  as 
the  context  may  require  to  conform  to  Reorganization  Plan  21  of  1950.  Section 
17  should  be  amended  to  let  this  definition  operate  properly  under  Reorganization 
Plan  No.  21.  This  can  be  accomplished  simply  by  restoring  in  section  17  of  the- 
bill  the  word  “Commission”  in  place  of  the  word  “Board”  wherever  it  appears  in 
the  section. 

The  bill  would  provide  for  abbreviated  records  to  be  filed  in  courts  of  appeals 
in  proceedings  in  those  courts  to  review  or  enforce  orders  of  agencies,  boards,  com¬ 
missions,  or  officers  of  the  United  States  and  for  review  or  enforcement  of  such 
orders  on  the  basis  of  the  original  papers,  and  would  make  the  time  of  the  filing 
of  the  petition  for  review  the  time  for  the  attaching  of  the  court’s  jurisdiction. 

If  section  17  of  the  bill  is  amended  as  suggested,  the  Federal  Maritime  Board 
would  have  no  objection  to  enactment  of  the  bill. 

Sincerely  yours, 

Clarence  G.  Morse,  Chairman. 


Post  Office  Department, 

Office  of  the  Postmaster  General, 

Washington,  D.  C.,  Jxdy  5,  1956. 

Hon.  Emanuel  Celler, 

Chairman ,  Committee  on  the  Judiciary, 

House  of  Representatives. 

Dear  Mr.  Chairman:  Reference  is  made  to  the  request  for  a  report  on  H.  R. 
6682,  a  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review 
or  enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders  and  for  other 
purposes. 

The  proposed  legislation  relates  to  procedure  for  appeal  from  orders  of  adminis¬ 
trative  agencies.  It  would  supplement  the  Administrative  Procedure  Act  by 
prescribing  for  a  uniform  record  to  be  sent  to  the  courts  by  the  agencies  and 
authorizes  the  filing  of  a  short  copy  of  the  record  upon  stipulation  of  the  parties. 
Where  proceedings  for  review  of  the  same  administrative  orders  are  filed  in  two 
or  more  courts,  the  proposed  legislation  would  require  the  agency  to  file  the  record 
“in  that  one  of  such  courts  in  which  in  its  judgment  the  proceedings  may  be  car¬ 
ried  on  with  the  greatest  convenience  to  all  the  parties  involved”;  whereas,  the 
current  law  provides  in  such  instances  that  the  court  in  which  an  appeal  is  first 
docketed  retains  jurisdiction. 

Section  5,  pages  8  and  9  of  the  bill,  relates  to  the  Post  Office  Department. 
Pursuant  to  section  2  of  the  act  of  July  28,  1916  (39  U.  S.  C.,  sec.  576),  the  owner 
of  any  publication  required  by  departmental  order  to  be  transmitted  by  freight 
is  authorized  to  apply  to  the;  Department  for  an  opportunity  to  be  heard,  if  he 
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believes  that  he  is  being  unfairly  discriminated  against.  The  publisher  is  given 
the  right  to  appeal  to  the  United  States  Court  of  Appeals  of  the  District  of  Colum¬ 
bia  for  a  review  of  the  departmental  order.  It  is  provided  that  “A  copy  of  such 
petition  shall  be  forthwith  served  upon  the  Post  Office  Department  and  there¬ 
upon  the  said  Department  forthwith  shall  certify  and  file  in  the  court  a  transcript 
of  the  record  and  testimony.  Upon  the  filing  of  such  transcript  the  court  shall 
have  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the  Department.” 

Section  5  of  the  bill  would  make  certain  changes  in  the  procedural  requirements 
of  the  two  sentences  quoted,  so  that  the  sentences  would  read:  “A  copy  of  such 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Post  Office 
Department  and  thereupon  the  said  Department  shall  file  in  the  court  the  record, 
as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or  modify  the 
order  of  the  Department.”  This  change  wrould  conform  the  provisions  of  section 
576  of  title  39,  United  States  Code,  to  the  requirements  of  proposed  new  section 
2112  of  title  28  of  the  United  States  Code  which  would  be  added  by  section  2  of 
the  bill. 

This  Department  has  no  objection  to  the  enactment  of  the  legislation. 

The  Bureau  of  the  Budget  has  advised  that  there  would  be  no  objection  to  the 
submission  of  this  report  to  the  committee. 

Sincerely  yours, 

Maurice  H.  Stans, 

Deputy  Postmaster  General. 


Department  of  Health,  Education,  and  Welfare, 

July  11,  195(1. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  response  to  your  requests  of  May  4  and 
7,  1956  (the  latter  request  to  the  Surgeon  General  of  the  Public  Health  Service), 
for  a  report  on  H.  R.  6682,  as  bill  to  authorize  the  abbreviation  of  the  record  on 
the  review  or  enforcement  of  orders  of  administrative  agencies  by  the  courts  of 
appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers  and  to 
make  uniform  the  law'  relating  to  the  record  on  review1  or  enforcement  of  such 
orders  and  for  other  purposes. 

The  provisions  of  the  bill  are  entirely  of  a  technical  legal  character.  There  are 
herewith  enclosed  comments,  prepared  by  the  Office  of  the  General  Counsel,  on 
those  provisions  of  the  bill  wffiich  would  affect  this  Department.  Subject  to  the 
committee’s  consideration  of  the  suggestions  made  in  the  enclosed  memorandum, 
we  would  have  no  objection  to  enactment  of  the  bill. 

The  Bureau  of  the  Budget  advises  that  it  perceives  no  objection  to  the  submis¬ 
sion  of  this  report  to  your  committee. 

Sincerely  yours, 


M.  B.  Folsom,  Secretary. 


Comments  on  H.  R.  6682 

A  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of 
orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the 
law  relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes 

We  understand  that  the  bill  embodies  a  legislative  proposal  of  the  Committee  on 
Revision  of  the  Laws  of  the  Judicial  Conference  of  the  United  States.  It  reflects 
to  some  extent  suggestions  made  by  this  Department  to  Judge  Albert  B.  Maris, 
Chairman  of  that  Committee,  in  connection  with  a  preliminary  draft  of  the  bill. 

The  whole  matter  of  records  and  briefs  on  review  of  administrative  action  has 
also  been  under  study  by  the  President's  Conference  on  Administrative  Procedure. 
We  cooperated  with  the  Conference’s  Committee  on  Judicial  Review.  The 
Committee’s  recommendations  adopted  by  the  Conference  appear  on  pages  4  and 
5,  report  of  the  Conference  on  Administrative  Procedure.  These  recommenda¬ 
tions  concern  only  the  filing  of  an  abbreviated  record  and  do  not  also  concern  rule- 
prescribing  powrer  of  the  courts  of  appeals  as  to  the  time  and  manner  of  filing,  and 
the  contents  of,  the  record,  as  the  bill  does.  However,  the  President’s  Confer- 
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ence,  in  its  comments  on  this  matter,  expressly  stated  that  its  recommendation 
“is  not  intended  to  constitute  an  exclusive  prescription  of  the  provisions  of  such  a 
statute,  nor  is  it  intended  to  preclude  the  addition  of  other  provisions,  if  such  are 
determined  to  be  desirable  or  necessary.”  It  then  called  attention  to  the  pre¬ 
liminary  draft  statute  of  the  Committee  on  Revision  of  Laws  of  the  Judicial 
Conference.  Within  their  scope  the  recommendations  of  the  President’s  Con¬ 
ference  are  substantially  in  accord  with  the  provisions  of  the  bill. 

Subject  to  the  committee’s  consideration  of  the  comments  and  suggestions 
made  below,  the  provisions  of  the  bill,  insofar  as  they  involve  the  interests  of  this 
Department,  would  seem  to  constitute  desirable  steps  toward  facilitating  judicial 
review  of  administrative  action  by  courts  of  appeals  and  toward  the  promotion 
of  uniformity  in  that  respect. 

Our  specific  comments  on  the  provisions  of  the  bill  of  concern  to  the  Depart¬ 
ment  are  as  follows: 

1.  Subsection  (a)  of  the  proposed  title  28,  United  States  Code,  section  2112, 
which  is  in  section  2  of  the  bill,  would  empower  the  United  States  courts  of  appeals, 
with  respect  to  proceedings  for  judicial  review  of  agency  orders  bv  such  courts,  to 
adopt  rules  prescribing  the  time  and  manner  of  filing,  and  the  contents,  of  the 
record  where  the  applicable  statute  does  not  specifically  prescribe  these  require¬ 
ments.  In  the  case  of  this  Department,  this  provision  would  apply  to  the  follow¬ 
ing  proceedings: 

(a)  Review — under  section  701  (f)  (1)  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  section  21  of  this  bill- — of  orders  to  issue,  amend,  or  repeal 
regulations  under  sections  401,  403  (j),  404  (a),  406  (a)  and  (b),  501  (b),  502  (d), 
502  (h),  504,  or  604  of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 

( b )  Review  of  orders  on  tolerances  for  pesticide  chemicals  in  or  on  raw  agricul¬ 
tural  commodities  (sec.  408  (i)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  sec.  20  of  this  bill) ; 

(c)  Appeals  from  certain  actions  of  the  Surgeon  General  under  the  hospital  and 
medical  facilities  construction  program  (sec.  632  (b)  of  the  Public  Health  Service 
Act  (42  U.  S.  C.  29 1  j  (b)),  as  amended  by  section  27  of  this  bill) ; 

( d )  Review  of  certain  actions  of  the  Commissioner  of  Education  relating  to  the 
construction  of  school  facilities  in  areas  affected  by  Federal  activities  (sec.  207  (b) 
of  the  act  of  September  23,  1950,  as  amended  (20  U.  S.  C.  277  (b)). 

2.  Subsection  (a)  of  the  proposed  section  2112  would,  when  judicial-review 
proceedings  have  been  instituted  in  2  or  more  courts  of  appeals  wfith  respect  to 
the  same  agency  order,  require  the  agency  to  “file  the  record  in  that  1  of  such 
courts  in  which  in  its  judgment  the  proceedings  may  be  carried  on  with  the 
greatest  convenience  to  all  the  parties  involved”  (presumably  including  the 
agency").  The  other  courts  would  thereupon  be  required  to  transfer  their  cases 
to  the  court  in  which  the  record  was  filed.  The  courts  would  seem  to  have  no 
discretion  in  the  matter. 

In  the  light  of  experience,  we  believe  that  provisions  for  bringing  together  and  in 
effect  consolidating  parallel  review  proceedings  in  different  circuits  involving  the 
same,  administrative  action  are  desirable  from  the  point  of  view  of  conserving  the 
time  of  the  courts  and  administrative  agencies,  avoiding  unnecessary  expense  in 
filing  two  or  more  copies  of  the  record,  and  avoiding  delay,  uncertainty  and  con¬ 
fusion,  and  possible  conflicts  of  opinion  among  coordinate  courts.  The  Com¬ 
mittee  may,  however,  wish  to  consider  whether,  as  proposed  by  the  bill,  the  provi¬ 
sion  should  be  mandatory  upon  the  agency,  whether  the  agency’s  judgment 
should  be  final,  and  whether  the  court  selected  should  necessarily  be  one  of  the 
courts  in  which  a  review  proceeding  was  theretofore  commenced.  A  complica¬ 
tion,  moreover,  may  arise  out  of  the  fact  that  the  record  may  already  have  been 
filed  in  one  court,  and  the  case  heard  and  possibly  even  decided,  by  that  court 
before  judicial-review  proceedings  are  commenced  elsewhere. 

One  possible  alternative  would  be  to  provide  that  the  court  in  which  a  pro¬ 
ceeding  for  judicial  review  of  an  agency  order  is  first  commenced  shall  have 
exclusive  jurisdiction  and  that  other  courts  shall  transfer  their  cases  to  that 
court,  except  that  the  first  court,  upon  application  of  the  agency  or  of  any  other 
party  in  interest,  may  transfer  all  the  proceedings  (including  those  transferred 
to  it  from  other  courts)  (a)  to  any  other  court  of  appeals  stipulated  by  the  parties 
or"  (b),  in  the  absence  of  such  stipulation,  to  any  other  court  of  appeals  in  which 
in  the  deciding  court’s  judgment  the  convenience  of  all  the  parties  would  be  best 
served. 

3.  Subsection  (b)  of  the  proposed  section  2112  would  authorize  the  use  of  an 
abbreviated  record,  in  accordance  With  court  rules,  stipulation  of  the  parties,  or 
order  of  the  court,  but  provides  that  if  the  rules  of  the  court  do  not  require  the 
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printing  of  the  entire  record  in  that  court  the  agency  may  nevertheless,  at  its 
option,  file  the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

These  provisions  are  satisfactory  to  us  in  their  present  form. 

4.  Section  20  of  the  bill  would  amend  section  408  (i)  (2)  and  (3)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (relating  to  tolerances  for  pesticide  chemicals  in 
or  on  raw  agricultural  commodities)  in  three  respects:  A  copy  of  the  petition  for 
judicial  review  filed  with  the  court  would  have  to  be  forthwith  transmitted  by 
the  clerk  of  (he  court  to  the  Secretary  whose  order  is  to  be  reviewed,  instead  of 
being  “served”  on  the  Secretary.  Secondly,  the  time,  manner,  and  contents  of 
the  administrative  record  to  be  filed  with  the  court  would  have  to  conform  to  the 
proposed  section  2112  of  title  28  of  the  United  States  Code.  Thirdly,  the  juris¬ 
diction  of  the  court  would  attach  upon  the  filing  of  the  petition  for  judicial  review, 
not  (as  under  present  law)  upon  the  filing  of  the  record  with  the  court. 

We  believe  that  these  changes  would  be  desirable  improvements  in  the  law, 
though  we  regard  the  first  change  above  as  largely  one  of  form  rather  than  of 
substance.  The  reference  to  “subsection  (I)”  on  page  19,  line  25,  however,  is  a 
typographical  error.  It  should  read  “subsection  (1”). 

5.  Section  21  of  the  bill  would  amend  section  701  (f)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  to  provide  in  effect  that  the  filing  and  contents  of  the  admin¬ 
istrative  record  with  the  court  shall  be  governed  by  the  proposed  section  2112 
of  title  21,  United  States  Code.  We  believe  that,  in  the  interest  of  uniformity 
within  the  Federal  Food,  Drug,  and  Cosmetic  Act  the  additional  changes  con¬ 
tained  in  section  20  of  the  bill,  above  referred  to,  should  also  be  incorporated  in 
section  21.  We  therefore  suggest  that  section  21  be  changed  to  read  as  follows: 

“Sec.  21.  (a)  The  second  and  third  sentences  of  paragraph  (1)  of  subsection  (f) 
of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  21  U.  S.  C.  371  (f), 
are  amended  to  read  as  follows:  ‘A  copy  of  the  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Secretary  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secretary  shall  file  in  the  court  the  record  of 
the  proceedings  on  which  he  based  his  order,  as  provided  in  section  2112  of  title 
28,  United  States  Code.’ 

“(b)  The  first  sentence  of  paragraph  (3)  of  subsection  (f)  of  section  701  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.  S.  C.  371  (f))  is  amended  to 
read  as  follows:  ‘Upon  the  filing  of  the  petition  referred  to  in  paragraph  (1)  of  this 
subsection,  the  court  shall  have  jurisdiction  to  affirm  the  order,  or  to  set  it  aside 
in  whole  or  in  part,  temporarily  or  permanently.’  ” 

6.  Similarly,  we  suggest  that,  in  line  with  the  above-mentioned  changes,  section 
27  (a)  of  the  bill  (p.  24,  lines  17-23),  be  changed  to  read  as  follows: 

“Sec.  27.  (a)  Paragraph  (1)  as  amended,  of  section  632  (b)  of  the  Public 
Health  Service  Act  (42  U.  S.  C.  291  j  (b)  (1))  is  amended  to  read  as  follows: 

“  ‘(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  application  under 
section  625  or  section  654,  the  State  agency  through  which  the  application  was 
submitted,  or  if  any  State  is  dissatisfied  with  the  Surgeon  General’s  action  under 
subsection  (a)  of  this  section,  such  State  may  appeal  to  the  United  States  court 
of  appeals  for  the  circuit  in  which  such  State  is  located  by  filing  with  such  court 
a  notice  of  appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the  filing  of 
such  notice.  A  copy  of  the  notice  of  appeal  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Surgeon  General,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Surgeon  General  shall  file  in  the  court  the 
record  of  the  proceedings  on  which  he  based  his  action,  as  provided  in  section  2112 
of  title  28,  United  States  Code.’  ” 

7.  Again,  in  order  to  make  the  section  on  review  of  actions  of  the  Commissioner 
of  Education  consistent  with  these  changes,  we  suggest  the  following  changes 
which  we  believe  are  largely  clarifying  rather  than  additive  of  substantive  law. 
Change  section  33  in  the  bill  (p.  28,  lines  11-12)  to  section  34  and  add  a  new  section 
to  read  as  follows: 

“Sec.  33.  Section  207  (b)  of  the  Act  of  September  23,  1950.  as  amended  (20 
U.  S.  C.  277  (b))  is  amended  by  adding  at  the  end  of  that  subsection  the  following: 
‘A  copy  of  a  notice  of  appeal  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Commissioner,  or  any  officer  designated  by  him  for  that  purpose. 
Upon  the  filing  of  a  notice  of  appeal  with  it,  the  court  shall  have  jurisdiction  to 
affirm  or  set  aside  the  decision  of  the  Commissioner  in  whole  or  in  part.’  " 
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Administrative  Office  of  the  United  States  Courts, 

Washington,  D.  C.,  June  20,  1956. 

Mr.  Cyril  F.  Brickfield, 

Office  of  the  House  Committee  on  the  Judiciary, 

Washington,  D.  C. 

Dear  Mr.  Brickfield:  I  am  glad  to  send  you  with  this  copies  of  reports  of 
meetings  of  the  Judicial  Conference  of  the  United  States  held  in  September  1953, 
April  1954,  March  1955,  and  March  1956.  You  will  find  references  to  the  subject 
of  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of  adminis¬ 
trative  agencies  provided  for  in  the  pending  bill  (H.  R.  6682)  on  the  following 
pages  of  the  reports: 

September  1953,  pages  25-26;  April  1954,  pages  17-18;  March  1955,  pages 
16-17;  and  March  1956,  page  20. 

Also  I  enclose  (although  I  think  you  probably  have  a  copy)  a  copy  of  the 
report  on  the  subject  made  by  the  Committee  on  Revision  of  the  Laws  on  March 
14,  1955. 

hese  materials  will  be  helpful  to  you  and  I  remain,  with  kind 
yours, 


I  hope  that  1 
regards. 

Sincerely 


Henry  P.  Chandler. 


Committee  on  Revision  of  the  Laws 
(Judicial  Conference,  September  24—25,  1953,  Washington,  D.  C.) 

Judge  Maris,  Chairman  of  the  Committee  on  Revision  of  the  Laws,  submitted 
an  interim  report.  The  Committee  believes  that  it  would  be  desirable  to  permit 
administrative  agencies  whose  orders  are  to  be  reviewed  by  a  court  of  appeals  to 
send  to  the  court  an  abbreviated  record  where  the  whole  record  is  not  necessary 
and  to  authorize  the  use  of  the  original  papers  in  lieu  of  a  transcript,  the  papers 
to  be  returned  to  the  agency  upon  the  completion  of  the  review  proceedings. 
This  would  require  an  amendment  of  existing  statutes.  The  Committee  has 
prepared  a  tentative  draft  of  a  bill  for  this  purpose  and  recommended  that  it  be 
authorized  to  submit  the  draft  to  the  circuit  judges  and  the  agencies  concerned 
for  their  consideration  and  suggestions.  The  Committee  also  recommended 
that  the  President’s  conference  on  administrative  procedure  be  requested  to 
consider  the  proposal  and  give  the  Committee  its  suggestions.  In  the  light  of 
such  consideration  and  suggestions  received  the  Committee  would  plan  to  present 
a  definitive  draft  of  bill  to  a  later  session  of  the  Conference.  The  Conference 
authorized  and  requested  the  Committee  to  include  in  its  tentative  draft  pro¬ 
visions  covering  petitions  for  enforcement  of  administrative  agency  orders  as  well 
as  proceedings  to  review  such  orders,  and  with  this  amendment  it  authorized  the 
circulation  of  the  draft  in  accordance  with  the  recommendation  of  the  Committee. 


BULBS  ADOPTED  BY  COURTS  OF  APPEALS  FOR  REVIEW  OR  ENFORCEMENT  OF  ORDERS 

OF  ADMINISTRATIVE  AGENCIES 

Section  11  of  Public  Law  901  of  the  Eighty-first  Congress  approved  December 
29,  1950  (64  Stat.  1129;  5  U.  S.  C.  Supp.  V,  1041),  provides  for  the  adoption, 
subject  to  the  approval  of  the  Judicial  Conference,  of  rules  governing  the  practice 
and  procedure  in  proceedings  to  review  or  enforce  orders  of  certain  administrative 
agencies.  The  Conference  approved  a  rule  adopted  by  the  Court  of  Appeals  of 
the  Eighth  Circuit  pursuant  to  this  provision. 
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Committee  on  Revision  of  the  Laws 

(Judicial  Conference,  April  15,  16,  1954,  Washington,  D.  C.) 

Judge  Maris,  Chairman,  submitted  the  report  of  the  Committee  on  Revision  of 
the  Laws: 

RECORD  ON  REVIEW  OF  ORDERS  OF  ADMINISTRATIVE  AGENCIES 

The  Committee  had  circulated  among  the  circuit  judges  and  agencies  concerned 
a  preliminary  draft  bill  to  authorize  an  abbreviated  record  on  the  review  of  agency 
orders  pursuant  to  authority  granted  by  the  Conference  to  do  so  at  the  September, 
]  953,  session  (report,  p.  25) .  A  revised  bill  was  submitted  to  the  Conference  which 
would  add  to  title  28,  United  States  Code,  a  new  section  2112,  entitled  “Record 
on  review  and  enforcement  of  agency  orders.”  The  courts  of  appeals  would  be 
given  power  to  adopt,  with  the  approval  of  the  Judicial  Conference,  rules  pre¬ 
scribing  the  time  and  manner  of  filing  and  the  contents  of  the  record  in  all  such 
proceedings,  unless  the  applicable  statute  makes  specific  provision  on  the  subject. 
Specific  statutory  provisions  would  be  unnecessary  hereafter,  however,  if  the 
proposed  bill  is  enacted.  If  proceedings  have  been  instituted  in  two  or  more 
courts  with  respect  to  the  same  order  the  agency  would  file  the  record  in  that 
court  which  would  be  most  convenient  to  the  parties  and  the  other  courts  would 
then  transfer  their  proceedings  to  that  court.  The  record  would  be  abbreviated 
by  the  inclusion  only  of  such  material  as  the  rules  of  court  required  or  as  the 
parties,  including  parties  permitted  to  intervene  by  the  court,  stipulated  or  as 
the  court  designated  by  order.  In  appropriate  cases  it  could  be  stipulated  that 
no  record  at  all  be  filed.  Provision  is  made  that  additional  portions  of  the  record 
might  be  ordered  by  the  court  to  be  filed  if  found  to  be  needed.  It  had  been 
represented  to  the  committee  that  in  some  cases  it  would  be  more  costly  in  time 
and  money  to  attempt  to  abbreviate  the  record  than  to  send  it  all  to  the  court. 
Accordingly  the  Committee  had  included  in  the  bill  a  provision  giving  the  agencies 
the  right  to  file  the  entire  record  in  those  courts  only  which,  in  view  of  their  use 
of  the  appendix  system  or  modified  printed  record  system,  do  not  require  the 
entire  record  to  be  printed. 

At  the  option  of  the  agency  original  papers  in  lieu  of  certified  copies  would  be 
permitted  to  be  transmitted  to  the  reviewing  court.  The  Committee  considered 
it  desirable  to  provide  that  the  court  should  have  jurisdiction  upon  the  filing  of 
the  petition  for  review  instead  of  upon  the  filing  of  the  transcript  of  record  as  at 
present  in  some  cases.  However,  since  some  agencies  have  power  to  modify  or 
set  aside  an  order  after  the  filing  of  a  petition  for  review  and  until  the  time  of 
filing  the  record,  which  they  wish  to  retain,  the  Committee  has  proposed  to 
amend  these  statutes  so  that  jurisdiction  is  acquired  upon  the  filing  of  a  petition 
for  review  but  is  not  exclusive  until  the  filing  of  the  record.  Perfecting  amend¬ 
ments  of  various  statutes  had  also  been  included  in  the  bill. 

After  consideration  of  the  Committee’s  report,  the  Conference  approved  the 
draft  of  the  proposed  bill  for  recommendation  to  Congress  for  enactment. 

Reaffirmation  of  Approval  of  Bills  Previously  Recommended 

by  the  Conference 

(Judicial  Conference,  March  13,  14,  1955,  Washington,  D.  C.) 

The  Conference  voted  to  reaffirm  its  recommendation  of  the  following  bills 
heretofore  recommended  for  enactment  by  Congress: 

1.  S.  2223  and  H.  It.  6682,  each  entitled  “A  bill  to  authorize  the  abbreviation 
of  the  record  on  the  review  or  enforcement  of  orders  of  administrative  agencies  by 
the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original 
papers  and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforce¬ 
ment  of  such  orders,  and  for  other  purposes”  (Judicial  Conference  Report) 
March  1955,  session  pp.  16,  17). 

AMENDMENTS  TO  RULES  ADOPTED  BY  COURTS  OF  APPEALS  FOR  REVIEW  OR  EN¬ 
FORCEMENT  OF  ORDERS  OF  ADMINISTRATIVE  AGENCIES 

_  The  Courts  of  Appeals  for  the  District  of  Columbia  Circuit,  First  Circuit  and 
Sixth  Circuit  submitted  to  the  Conference  for  approval  pursuant  to  the  provisions 
of  the  Act  of  December  29,  1950  (64  Stat.  1129,  1132;  5  U.  S.  C.  1041)  amendments 
to  rules  adopted  by  those  courts  relating  to  the  review  and  enforcement  of  orders 
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of  administrative  agencies.  The  amendments  were  approved.  The  rules  involved 
are  as  follows:  District  of  Columbia  Circuit,  rule  38  paragraph  g;  First  Circuit, 
rule  16  paragraph  7;  and  Sixth  Circuit,  rule  13. 

COMMITTEE  ON  REVISION  OF  THE  LAWS 

(March  14,  1955) 

Report 

To  the  Judicial  Conference  of  the  United  States: 

Your  Committee  on  Revision  of  the  Laws  submits  the  following  report: 

I 

Record  on  Review  of  Orders  of  Administrative  Agencies 

At  its  special  session  in  April  1954,  the  Judicial  Conference  approved  a  draft 
bill  prepared  by  our  Committee  to  authorize  an  abbreviated  record  on  review  or 
enforcement  of  agency  orders  by  the  courts  of  appeals.  Subsequent  conferences 
by  our  Committee  with  the  Committee  on  Judicial  Review  of  the  President's 
Conference  on  Administrative  Procedure  and  with  counsel  for  the  Federal  Power 
Commission,  as  well  as  two  statutes  enacted  at  the  last  session  of  Congress,  have 
indicated  the  need  for  some  modifications  of  the  bill.  Certain  editorial  changes 
were  also  found  to  be  needed.  Your  Committee  has  accordingly  prepared  a 
revised  draft  of  the  bill  which  is  annexed  to  this  report  marked  A,  and  we  recom¬ 
mend  its  approval.  We  call  attention  to  the  following  changes: 

The  former  draft  of  subsection  (a)  of  the  proposed  section  2112  of  title  28  pro¬ 
vided  that  if  proceedings  have  been  instituted  in  two  or  more  courts  with  respect 
to  the  same  order  the  agency  “shall  file  the  record  in  that  one  of  such  courts  in 
which  the  proceedings  may  be  carried  on  with  the  greatest  convenience  to  all  the 
parties  involved”  and  the  “other  courts  in  which  such  proceedings  are  pending 
shall  thereupon  transfer  them  to  the  court  of  appeals  in  which  the  record  has  been 
filed.”  The  case  law  upholds  this  procedure  and  it  was  the  recommendation  of 
your  Committee,  with  which  the  Judicial  Conference  concurred,  that  the  pro¬ 
cedure  be  given  a  statutory  basis  but  with  the  addition  of  a  criterion,  “the  greatest 
conveniece  to  all  the  parties  involved”,  which  should  govern  the  agency’s  selection 
of  the  forum.  The  President’s  Conference  on  Administrative  Procedure,  through 
its  Committee  on  Judicial  Review,  was  in  agreement  with  the  establishment  of 
such  a  criterion  but  was  fearful  that  it  might  lead  to  dilatory  litigation  as  to 
whether  the  choice  of  venue  by  the  agency  accorded  with  the  statutory  test.  It 
was  not  the  intention  of  your  Committee  to  open  the  way  for  dilatory  litigation 
as  to  the  balance  of  convenience  of  the  parties,  as  this  would  certainly  not  be  in 
the  public  interest,  but  merely  to  indicate  that  the  agency  should  make  its  choice 
of  venue  on  that  basis.  Your  Committee  accordingly  agreed  with  the  Com¬ 
mittee  of  the  President’s  Conference  to  recommend  adding  to  the  draft  statute  at 
this  point  the  phrase  “in  its  judgment,”  so  as  to  make  clear  that  the  choice  of 
forum  by  the  agency  should  not  be  reviewable  except  possibly  for  a  clear  abuse  of 
discretion.  The  amended  draft  statute  annexed  to  this  report  accordingly  con¬ 
tains  this  phrase. 

Another  change  is  in  sections  16  and  19  to  include  amendments  to  the  Federal 
Power  Act  and  the  Natural  Gas  Act  to  make  clear  that  the  Federal  Power  Com¬ 
mission  will  continue  to  have  authority  to  modify  or  revoke  its  orders  made  under 
those  acts  after  petitions  for  review  have  been  filed  but  before  the  record  has 
been  filed  in'court.  Under  the  scheme  of  the  bill  the  court  of  appeals  is  to  have 
jurisdiction  from  the  time  of  filing  the  petition.  Without  such  a  saving  provision 
the  present  authority  of  the  Commission  to  deal  with  an  order  in  the  interim  be¬ 
tween  the  filing  of  the  petition  and  the  record  might  be  doubtful.  It  would  seem 
clear  that  the  power  should  be  retained.  The  Commission  has  requested  that 
the  point  be  clarified  in  the  bill  and  our  Committee  recommends  that  the  amend¬ 
ments  included  in  sections  16  and  19  to  that  end  be  approved. 

The  only  other  changes  to  which  attention  need  be  directed  are  the  inclusion 
of  new  section  20  amending  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  relating  to  pesticide  chemicals  which  was  added  by  the  act  of  July  22.  1954 
(68  Stat.  515),  and  the  elimination  of  former  section  26  amending  section  11  (e) 
(4)  of  the  Atomic  Energy  Act  of  1946.  That  act  has  been  superseded  by  the 
Atomic  Energy  Act  of  1954  (68  Stat.  921),  under  which  judicial  review  of  the 
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orders  of  the  Atomic  Energy  Commission  is  had  under  the  provisions  of  the  Hobbs 
Act  of  December  29,  1950.  Old  sections  20  to  25  have  been  renumbered  21  to  26. 

Your  Committee  recommends  that  the  draft  bill  in  the  form  hereto  annexed  be 
approved  and  submitted  to  Congress. 

******* 

Clarence  G.  Galston. 

William  F.  Smith. 

Albert  B.  Maris,  Chairman. 

March  14,  1955. 

A  BILL  To  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of  administra¬ 
tive  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders  and  for  other 
purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  analysis  of  chapter  133  of  title  28  of  the 
United  States  Code,  immediately  preceding  section  2101  of  such  title,  is  amended 
by  inserting  at  the  end  thereof  the  following  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 

Sec.  2.  Chapter  133  of  title  28  of  the  United  States  Code  is  amended  by  in¬ 
serting  at  the  end  of  such  chapter  immediately  following  section  2111  an  addi¬ 
tional  section,  as  follows: 

“§2112.  Record  on  review  and  enforcement  of  agency  orders. 

“(a)  The  several  courts  of  appeals  snail  nave  poAer  to  adopt,  with  the  approval 
of  the  Judicial  Conference  of  the  United  States,  rules  prescribing  the  time  and 
manner  of  filing  and  the  contents  of  the  record  in  all  proceedings  instituted  in  the 
courts  of  appeals  to  enjoin,  set  aside,  suspend,  modify  or  otherwise  review  or 
enforce  orders  of  administrative  agencies,  boards,  commissions  and  officers,  in 
which  the  applicable  statute  does  not  specifically  prescribe  such  time  or  manner 
of  filing  or  contents  of  the  record.  The  record  in  such  proceedings  shall  be 
certified  and  filed  in  the  court  of  appeals  by  the  agency,  board,  commissioner 
officer  concerned  within  the  time  and  in  the  manner  prescribed  by  such  rules. 
If  proceedings  have  been  instituted  in  two  or  more  courts  of  appeals  with  respect 
to  the  same  order  the  agency,  board,  commission  or  officer  concerned  shall  file  the 
record  in  that  one  of  such  courts  in  which  in  its  judgment  the  proceedings  may  be 
carried  on  with  the  greatest  convenience  to  all  the  parties  involved.  The  other 
courts  in  which  such  proceedings  are  pending  shall  thereupon  transfer  them  to  the 
court  of  appeals  in  which  the  record  has  been  filed. 

“(b)  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding  shall 
consist  of  the  order  sought  to  be  reviewed  or  enforced,  the  findings  or  report 
upon  which  it  is  based,  and  the  pleadings,  evidence  and  proceedings  before  the 
agency,  board,  commission  or  officer  concerned,  or  such  portions  thereof  (1)  as 
the  said  rules  of  the  court  of  appeals  may  require  to  be  included  therein,  or  (2) 
as  the  agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review 
or  respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission 
or  officer  concerned  or  in  the  court  in  any  such  proceeding  may  consistently  with 
the  rules  of  such  court  designate  to  be  included -therein,  or  (3)  as  the  court  upon 
motion  of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion  may 
by  order  in  any  such  proceeding  designate  to  be  included  therein.  Such  a  stipu¬ 
lation  or  order  may  provide  in  an  appropriate  case  that  no  record  need  be  filed 
in  the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact  by  the 
agency,  board,  commission  or  officer  is  in  question  all  of  the  evidence  before  the 
agency,  board,  commission  or  officer  shall  be  included  in  the  record  except  such 
as  the  agency,  board,  commission  or  officer  concerned,  the  petitioner  for  review  or 
respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with  the  agency,  board,  commission  or 
officer  concerned  or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the  ques¬ 
tioned  finding.  If  there  is  omitted  from  the  record  any  portion  of  the  proceedings 
before  the  agency,  board,  commission  or  officer  which  the  court  subsequently 
determines  to  be  necessary  for  it  to  consider  to  enable  it  to  review  or  enforce  the 
order  in  question  the  court  may  direct  that  such  additional  portion  of  the  proceed¬ 
ings  be  filed  as  a  supplement  to  the  record.  If  the  rules  of  the  court  of  appeals  in 
which  a  proceeding  is  pending  do  not  require  the  printing  of  the  entire  record  in 
that  court  the  agency,  board,  commission  or  officer  concerned  may,  at  its  option 
and  without  regard  to  the  foregoing  provisions  of  this  subsection,  filed  in  the  court 
the  entire  record  of  the  proceedings  before  it  without  abbreviation. 
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“(c)  The  agency,  board,  commission,  or  officer  concerned  may  transmit  to 
the  court  of  appeals  the  original  papers  comprising  the  whole  or  any  part  of  the 
record  or  any  supplemental  record,  otherwise  true  copies  of  such  papers  certified 
by  an  authorized  officer  or  deputy  of  the  agency,  board,  commission  or  officer 
concerned  shall  be  transmitted.  Any  original  papers  thus  transmitted  to  the 
court  of  appeals  shall  be  returned  to  the  agency,  board,  commission,  or  officer 
concerned  upon  the  final  determination  of  the  review  or  enforcement  proceeding. 
Pending  such  final  determination  any  such  papers  may  be  returned  by  the  court 
temporarily  to  the  custody  of  the  agency,  board,  commission  or  officer  concerned 
if  needed  for  the  transaction  of  the  public  business.  Certified  copies  of  any  papers 
included  in  the  record  or  any  supplemental  record  may  also  be  returned  to  the 
agency,  board,  commission,  or  officer  concerned  upon  the  final  determination  of 
review  proceedings. 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112),  is  amended  to  read  as  follows: 
“Until  the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if  no 
such  petition  has  been  duly  filed  within  such  time,  or,  if  a  petition  for  review  has 
been  filed  within  such  time  then  until  [the  transcript  of]  the  record  in  the  pro¬ 
ceeding  has  been  filed  in  a  court  of  appeals  of  the  United  States,  as  hereinafter 
provided,  the  Commission  may  at  any  time,  upon  such  notice  and  in  such  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report  or 
any  order  made  or  issued  by  it  under  this  section.” 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat.  112-113),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Commission,  and  thereupon  the  Commission  [forth¬ 
with]  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  [entire]  record 
in  the  proceeding,  [including  all  the  evidence  taken  and  the  report  and  order 
of  the  Commission]  as  -provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  such  filing  of  the  petition  [and  transcript]  the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein  and  shall  have  power 
to  make  and  enter  [upon  the  pleadings,  evidence,  and  proceedings  set  forth  in 
such  transcript]  a  decree  affirming,  modifying,  or  setting  aside  the  order  of  the 
Commission,  and  enforcing  the  same  to  the  extent  that  such  order  is  affirmed 
and  to  issue  such  writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in  its 
judgment  to  prevent  injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (52  Stat.  113),  is  amended  to  read  as  follows: 

“  (d)  [The]  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  court  of 
appeals  of  the  United  States  to  affirm,  enforce,  modify  or  set  aside  orders  of  the 
Commission  shall  be  exclusive”  (15  U.  S.  C.,  §  45,  Federal  Trade  Commission). 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1127).  is  amended  to  read  as  follows: 
“Until  [a  transcript  of]  the  record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commission  or  Board  may  at 
any  time,  upon  such  notice,  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  section  11  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1127),  are  amended  to  read  as 
follows: 

“If  such  person  fails  or  neglects  to  obey  such  order  of  the  Commission  or  Board 
while  the  same  is  in  effect  the  Commission  or  Board  may  apply  to  the  United 
States  court  of  appeals,  within  any  circuit  where  the  violation  complained  of 
was  or  is  being  committed  or  where  such  person  resides  or  carries  on  business,  for 
the  enforcement  of  its  order,  and  shall  [certify  and]  file  [with  its  application  a 
transcript  of]  the  [entire]  record  in  the  proceeding,  [including  all  the  testimony 
taken  and  the  report  and  order  of  the  Commission  or  Board]  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  such  filing  of  the  application  [and 
transcript]  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and 
thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  make  and  enter  [upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript]  a  decree  affirming,  modifying,  or 
setting  aside  the  order  of  the  Commission  or  Board.” 

(Note. — The  new  statutory  provisions  inserted  by  the  amendments  are  itali¬ 
cized  and  the  present  statutory  provisions  stricken  out  by  the  amendments  are 
enclosed  in  [brackets]. 
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(c)  The  second  and  third  sentences  of  the  fourth  paragraph  of  section  1 1  of  the 
Act  of  October  15,  1914,  as  amended  (64  Stat.  1128),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by 
the  clerk  of  the  court  to  the  Commission  or  Board  and  thereupon  the  Commission 
or  Board  [forthwith]  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the 
record  in  the  proceeding,  as  [hereinbefore]  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  [the  transcript]  such  'petition  the  court 
shall  have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the 
the  Commission  or  Board  as  in  the  case  of  an  application  by  the  Commission  or 
Board  for  the  enforcement  of  its  order,  and  the  findings  of  the  Commission  or 
Board  as  to  the  facts,  if  supported  by  substantial  evidence,  determined  as  provided 
in  section  10  (e)  of  the  Administrative  Procedure  Act,  shall  in  like  manner  be  con¬ 
clusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15,  1914, 
as  amended  (64  Stat.  1128),  is  amended  to  read  as  follows: 

“[The]  Upon  the  Ming  of  the  record  with  it  the  jurisdiction  of  the  United  States 
court  of  appeals  to  enforce,  set  aside,  or  modify  orders  of  the  Commission  or  Board 
shall  be  exclusive”  (15  U.  S.  C.,  sec.  21,  Interstate  Commerce  Commission,  Federal 
Communications  Commission,  Civil  Aeronautics  Board,  Board  of  Governors  of 
the  Federal  Reserve  System). 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of  section  2  of 
the  Act  of  July  28,  1916  (.39  Stat.  425),  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of  the 
court  to  the  Post  Office  Department  and  thereupon  the  said  department  [forth¬ 
with]  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  [and 
testimony],  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  [transcript]  petition  the  court  shall  have  jurisdiction  to  affirm,  set 
aside,  or  modify  the  order  of  the  department”  (39  U.  S.  C.,  sec.  576,  Postmaster 
General  (District  of  Columbia  Circuit  only)). 

Sec.  6  (a)  Subsection  (c)  of  section  203  of  the  Packers  and  Stockyards  Act, 
1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been  filed  in  a 
court  of  appeals  of  the  United  States,  as  provided  in  section  204,  the  Secretary 
at  any  time,  upon  such  notice  and  in  such  manner  as  he  deems  proper,  but  only 
after  reasonable  opportunity  to  the  packer  to  be  heard,  may  amend  or  set  aside 
the  report  or  order,  in  whole  or  in  part”  (7  U.  S.  C.,  sec.  193,  Secretary  of 
Agriculture) . 

(b)  Subsections  (b)  and  (c)  of  section  204  of  the  Packers  and  Stockyards  Act. 
1921  (42  Stat.  162),  are  amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to 
be  delivered  to  the  Secretary,  and  the  Secretary  shall  [forthwith  prepare,  certify, 
and]  thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  and  the  report  and 
order]  as  provided  in  section  2112  of  title  28,  United  States  Code.  If  before  such 
[transcript]  record  is  filed  the  Secretary  amends  or  sets  aside  his  report  or  order, 
in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  [transcript]  petition  is  filed  the  court,  on  applica¬ 
tion  of  the  Secretary,  may  issue  a  temporary  injunction  restraining,  to  the  extent 
it  deems  proper,  the  packer  and  his  officers,  directors,  agents,  and  employees, 
from  violating  any  of  the  provisions  of  the  order  pending  the  final  determination 
of  the  appeal”  (7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture). 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Packers  and  Stock- 
yards  Act,  1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(h)  The  court  of  appeals  shall  have  [exclusive]  jurisdiction,  which  upon  the 
filing  of  the  record  with  it  shall  be  exclusive,  to  review,  and  to  affirm,  set  aside,  or 
modify,  such  orders  of  the  Secretary,  and  the  decree  of  such  court  shall  be  final 
except  that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the  United 
States  upon  certiorari,  as  provided  in  section  [240  of  the  Judicial  Code]  1254  of 
title  28,  if  sucn  writ  is  duly  applied  for  within  sixty  days  after  entry  of  the  decree” 
(7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture). 

Sec.  7.  (a)  The  third  sentence  of  paragraph  (a)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1001),  is  amended  to  read  as  follows:  “The  clerk  of  the 
court  in  which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 
to  be  delivered  to  the  Secretary  of  Agriculture,  chairman  of  said  commission,  or 
any  member  thereof,  and  the  said  commission  shall  [forthwith  prepare,  certify, 
and]  thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record  in 
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such  proceedings,  [including  the  notice  to  the  board  of  trade,  a  copy  of  the  charges, 
the  evidence,  and  the  report  and  order]  as  provided  in  section  2112  of  title  28, 
United  States  Code”  (7  U.  S.  C.,  sec.  8,  Contract  Market  Commission). 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b)  of  section  6  of  the 
Commodity  Exchange  Act  (42  Stat.  1002),  as  amended,  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Secretary  of  Agriculture  [by  delivering  such  copy 
to  him]  and  thereupon  the  Secretary  of  Agriculture  shall  [forthwith  certify  and] 
file  in  the  court  [a  transcript  of]  the  record  theretofore  made,  [including  evi¬ 
dence  received]  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
the  filing  of  the  [transcript]  petition  the  court  shall  have  jurisdiction  to  affirm, 
to  set  aside,  or  modify  the  order  of  the  Secretary  of  Agriculture,  and  the  findings 
of  the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by  the  weight  of 
evidence,  shall  in  like  manner  be  conslusive”  (7  U.  S.  C.,  sec.  9,  Secretary  of 
Agriculture). 

Sec.  8.  The  third  and  fourth  sentences  of  the  second  paragraph  of  subsection  (b) 
of  section  641  of  the  Tariff  Act  of  1930,  as  amended  (49  Stat.  865),  are  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  the  Treasury,  or  [upon] 
any  officer  designated  by  him  for  that  purpose,  and  thereupon  the  Secretary  of 
the  Treasury  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part”  (19  U.  S.  C.,  sec.  1641,  Secretary  of  the  Treasury). 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section  9  of  the  Securities  Act 
of  1933  (48  Stat.  80),  is  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of  the  court  to  the  Com¬ 
mission,  and  thereupon  the  Commission  shall  [certify  and]  file  in  the  court 
[a  transcript  of]  the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code”  (15  U.  S.  C.,  sec.  77i, 
Securities  and  Exchange  Commission). 

Sec.  10.  The  second  and  third  sentences  of  subsection  (a)  of  section  25  of  the 
Securities  Exchange  Act  of  1934  (48  Stat.  901),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  thereupon  the  Commission 
shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the 
-order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  and  enforce  or  set  aside  such  order,  in 
whole  or  in  part”  (15  U.  S.  C.,  sec.  78y.  Securities  and  Exchange  Commission). 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  section  18  of  the  Act  of  June  18, 
1934  (48  Stat.  1002),  is  amended  to  read  as  follows:  “The  clerk  of  the  court  in 
which  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be  delivered 
to  the  Board  and  it  shall  [forthwith  prepare,  certify,  and]  thereupon  file  in  the 
court  [a  full  and  accurate  transcript  of]  the  record  in  the  proceedings  held  before 
it  under  this  section,  [the  charges,  the  evidence,  and  the  order  revoking  the 
grant]  as  provided  in  section  2112  of  title  28,  United  States  Code"  (19  U.  S.  C., 
sec.  81r,  Foreign  Trade  Zone  Board). 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  section  402  of  the  Com¬ 
munications  Act  of  1934,  as  amended  (66  Stat.  719),  is  amended  to  read  as  follows: 
“Within  thirty  days  after  the  filing  of  an  appeal,  the  Commission  shall  file  with 
the  court  [a  copy  of  the  order  complained  of,  a  full  statement  in  writing  of  the 
facts  and  grounds  relied  upon  by  it  in  support  of  the  order  involved  upon  said 
appeal,  and  the  originals  or  certified  copies  of  all  papers  and  evidence  presented 
to  and  considered  by  it  in  entering  said  order]  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States 
Code  (47  U.  S.  C.,  sec.  402,  Federal  Communications  Commission  (District  of 
Columbia  Circuit  only)). 

Sec.  13.  (a)  Section  (d)  of  section  10  of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  147),  is  amended  to  read  as  follows: 

“(d)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been  filed  in  a 
court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  first,  second,  fifth,  and  seventh  sentences  of  subsection  (e)  of  section  10 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat.  147),  are  amended  to 
read  as  follows: 
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“(e)  The  Board  shall  have  power  to  petition  any  court  of  appeals  of  the  United 
States  [(including  the  United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia)],  or  if  all  the  courts  of  appeals  to  which  application  may  be  made  are  in 
vacation,  any  district  court  of  the  United  States  [(including  the  District  Court 
of  the  United  States  for  the  District  of  Columbia)],  within  any  circuit  or  district, 
respectively,  wherein  the  unfair  labor  practice  in  question  occurred  or  wherein 
such  person  resides  or  transacts  business,  for  the  enforcement  of  such  order  and 
for  appropriate  temporary  relief  or  restraining  order,  and  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  [entire]  record  in  the  proceedings  [including 
the  pleadings  and  testimony  upon  which  such  order  was  entered  and  the  findings 
and  order  of  the  Board],  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  [such]  the  filing  of  such  petition,  the  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the  proceeding 
and  of  the  question  determined  therein,  and  shall  have  power  to  grant  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just  and  proper,  and  to  make  and 
enter  [upon  the  pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript] 
a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  *  *  *  If  either  party  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence  and  shall  show  to  the  satisfac¬ 
tion  of  the  court  that  such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing  before 
the  Board,  its  member,  agent,  or  agency,  the  court  may  order  such  additional 
evidence  to  be  taken  before  the  Board,  its  members,  agent,  or  agency,  and  to  be 
made  a  part  of  the  [transcript]  record.  *  *  *  [The]  Upon  the  filing  of  the  record 
with  it  the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and  decree 
shall  be  final,  except  that  the  same  shall  be  subject  to  review  by  the  appropriate 
United  States  court  of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the  United  States  upon  writ 
of  certiorari  or  certification  as  provided  in  [sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C.,  title  28,  secs.  346  and  347)]  section  1251,.  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of  section  10  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended  (61  Stat.  148),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Board,  and  thereupon  the  aggrieved  party  shall 
file  in  the  court  [a  transcript  of]  the  [entire]  record  in  the  proceeding,  certified 
by  the  Board  [including  the  pleading  and  testimony  upon  which  the  order  com¬ 
plained  of  was  entered,  and  the  findings  and  order  of  the  Board]  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  [such]  the  filing  of  such  peti¬ 
tion,  the  court  shall  proceed  in  the  same  manner  as  in  the  case  of  an  application 
by  the  Board  under  subsection  (e)  of  this  section,  and  shall  have  the  same  [exclu¬ 
sive]  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  proper,  and  in  like  manner  to  make  and  enter  a  decree  enforc  • 
ing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board;  the  findings  of  the  Board  with  respect  to  questions  of 
fact  if  supported  by  substantial  evidence  on  the  record  considered  as  a  whole 
shall  in  like  manner  be  conclusive”  (29  U.  S.  C.,  sec.  160,  National  Labor  Rela¬ 
tions  Board). 

Sec.  14.  The  third  and  fourth  sentences  of  subsection  (h)  of  section  4  of  the 
Federal  Alcohol  Administration  Act  (49  Stat.  980),  as  amended,  are  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary,  or  [upon]  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record  upon  which  the  order  complained 
of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
the  filing  of  such  [transcript]  petition  such  court  shall  have  exclusive  jurisdiction 
to  affirm,  modify,  or  set  aside  such  order,  in  whole  or  in  part”  (27  U.  S.  C.,  sec.. 
204,  Secretary  of  the  Treasury). 

Sec.  15.  The  second  and  third  sentences  of  subsection  (a)  of  section  24  of  the 
Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  834),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or  [upon]  any  officer 
thereof  designated  by  the  Commission  for  that  purpose,  and  thereupon  the 
Commission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  ser  aside  such  order,  in  whole  or 
in  part”  (15  U.  S.  C.,  sec.  79x,  Securities  and  Exchange  Commission). 
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Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the  Federal  Power  Act,  as 

amended,  (49  Stat.  860),  is  amended  by  inserting  at  the  end  thereof  an  additional 
sentence  reading  as  follows:  “Until  the  record  in  a  proceeding  shall  have  been  filed 
in  a  court  of  appeals ,  as  provided  in  subsection  (b),  the  Commission  may  at  anytime , 
upon  reasonable  notice  and  in  such  manner  as  it  shall  deem  proper ,  modify  or  set 
aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  313  of  the 
Federal  Power  Act,  as  amended  (49  Stat.  860),  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  forthwith  be  [served  upon]  transmitted  by  the  clerk  of 
the  court  to  any  member  of  the  Commission  and  thereupon  the  Commission  shall 
[certify  and]  file  with  the  court  [a  transcript  of]  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have  [exclu¬ 
sive]  jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to 
affirm,  modify,  or  set  aside  such  order  in  whole  or  in  part”  (16  U.  S.  C.,  sec.  825  1, 
Federal  Power  Commission). 

Sec.  17.  The  second  and  third  sentences  of  subsection  (b)  of  section  611  of  the 
Merchant  Marine  Act,  1936,  as  amended  (52  Stat.  961),  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  Board,  or  [upon]  any  officer  thereof 
designated  by  the  Board  for  that  purpose,  and  thereupon  the  Board  shall  [certify 
and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the  order  complained 
of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
the  filing  of  such  [transcript]  petition  such  court  shall  have  exclusive  jurisdiction 
to  determine  whether  such  cancellation  or  default  was  without  just  cause,  and  to 
affirm  or  set  aside  such  order”  (46  U.  S.  C.,  sec.  1181  (b),  Federal  Maritime  Board 
(District  of  Columbia  Circuit  only)). 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil  Aeronautics  Act  of  1938 
(52  Stat.  1024),  is  amended  to  read  as  follows: 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  transmitted  to  the 
Board  by  the  clerk  of  the  court;  and  the  Board  shall  thereupon  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record,  if  any,  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code” 
(49  U.  S.  C.,  sec.  646,  Civil  Aeronautics  Board). 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831), 
is  amended  by  inserting  at  the  end  thereof  an  additional  sentence  reading  as 
follows:  “Until  the  record  in  a  proceeding  shall  have  been  filed  in  a  court  of  appeals, 
as  provided  in  subsection  (6),  the  Commission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19  of  the 
Natural  Gas  Act  (52  Stat.  831),  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  forthwith  be  [served  upon]  transmitted  by  the  clerk  of  the  court  to 
any  member  of  the  Commission  and  thereupon  the  Commission  shall  [certify 
and]  file  with  the  court  [a  transcript  of]  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  [transcript]  such  court  shall  have  [exclusive] 
jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part”  (15  U.  S.  C.,  sec.  717r,  Federal 
Power  Commission). 

Sec.  20.  (a)  The  first  and  second  sentences  of  paragraph  (2)  of  subsection  (i) 
of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the 
Act  of  July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an  order  under  subsection  (d)  (5) 
or  (e),  a  copy  of  the  petition  shall  be  forthwith  [served  upon]  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  or  [upon]  ony  officer  designated  by  him  for 
that  purpose,  and  thereupon  the  Secretary  shall  [certify  and]  file  in  the  court 
[a  transcript]  the  record  of  the  proceedings  [and  the  record]  on  which  he  based 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such] 
the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction  to  affirm  or 
set  aside  the  order  complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection  (i)  of  section 
408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of  July 
22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to  read  as  follows: 

“(3)  In  the  case  of  a  petition  with  respect  to  an  order  such  subsection  (1),  a 
copy  of  the  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of 
the  court  to  the  Secretary  of  Agriculture,  or  [upon]  any  officer  designated  by  him 
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for  that  purpose,  and  thereupon  the  Secretary  shall  [certify  and]  file  in  the  court 
[a  transcript]  the  record  of  the  proceedings  [and  the  record]  on  which  he  based 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such] 
the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction  to  affirm  or 
set  aside  the  order  complained  of  in  whole  or  in  part”  (21  U.  S.  C.,  sec.  346a, 
Secretary  of  Health,  Education,  and  Welfare,  Secretary  of  Agriculture). 

Sec.  21.  The  third  sentence  of  paragraph  (1)  of  subsection  (f)  of  section  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as  amended,  is 
amended  to  read  as  follows:  “The  Secretary  [promptly  upon  service  of  the 
summons  and  petition,]  thereupon  shall  [certify  and]  file  in  the  court  the  [trans- 
script]  record  of  the  proceedings  [and  the  record]  on  which  the  Secretary  based 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code”  (21  U.  S.  C., 
sec.  371,  Secretary  of  Health,  Education,  and  Welfare). 

Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  section  10  of  the 
Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065),  as  amended,  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  forthwith  be  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon  the  Secretary 
shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order  in  whole  or  in 
part,  so  far  as  it  is  applicable  to  the  petitioner”  (29  U.  S.  C.,  sec.  210,  Secretary  of 
Labor) . 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection  (f)  of 
section  5  of  the  Railroad  Unemployment  Insurance  Act,  as  amended  (52  Stat. 
1100),  are  amended  to  read  as  follows:  “Within  fifteen  days  after  receipt  of  service, 
or  within  such  additional  time  as  the  court  may  allow,  the  Board  shall  [certify 
and]  file  with  the  court  in  which  such  petition  has  been  filed  [a  transcript  of] 
the  record  upon  which  the  findings  and  decision  complained  of  are  based,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such]  the  filing 
of  such  petition  the  court  shall  have  exclusive  jurisdiction  of  the  proceeding  and 
of  the  question  determined  therein,  and  shall  give  precedence  in  the  adjudication 
thereof  over  all  other  civil  cases  not  otherwise  entitled  by  law  to  precedence. 
It  shall  have  power  to  enter  [upon  the  pleadings  and  transcript  of  the  record,]  a 
decree  affirming,  modifying,  or  reversing  the  decision  of  the  Board,  with  or  without 
remanding  the  cause  for  rehearing.  *  *  *  No  additional  evidence  shall  be 
received  by  the  court,  but  the  court  may  order  additional  evidence  to  be  taken 
before  the  Board,  and  the  Board  may,  after  hearing  such  additional  evidence, 
modify  its  findings  of  fact  and  conclusions  and  file  such  additional  or  modified 
findings  and  conclusions  with  the  court,  and  the  Board  shall  file  with  the  court 
[a  transcript  of]  the  additional  record”  (45  U.  S.  C.,  sec.  355,  Railroad  Retire¬ 
ment  Board). 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Federal  Seed  Act  (53  Stat. 
1287,  is  amended  to  read  as  follows: 

“  (c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been  filed  in  a  court 
of  appeals  as  provided  in  section  410,  the  Secretary  of  Agriculture  at  any  time, 
upon  such  notice  and  in  such  manner  as  he  deems  proper,  but  only  after  reasonable 
opportunity  to  the  person  to  be  heard,  may  amend  or  set  aside  the  report  or  order, 
in  whole  or  in  part”  (7  U.  S.  C.,  sec.  1599,  Secretary  of  Agriculture). 

(b)  The  second  and  third  paragraphs  of  section  410  of  the  Federal  Seed  Act 
Act  (53  Stat.  1288),  are  amended  to  read  as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  petition  to  be 
delivered  to  the  Secretary,  and  the  Secretary  shall  [forthwith  prepare,  certify, 
and]  thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  and  the  report  and 
order]  as  provided  in  section  2112  of  title  28,  United  States  Code.  If  before  such 
[transcript]  record  is  filed,  the  Secretary  amends  or  sets  aside  his  report  or  order, 
in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  [transcript]  petition  is  filed  the  court,  on  application 
of  the  Secretary,  may  issue  a  temporary  injunction  restraining,  to  the  extent  it 
deems  proper,  the  person  and  his  officers,  directors,  agents,  and  employees  from 
violating  any  of  the  provisions  of  the  order  pending  the  final  determination  of  the 
appeal”  (7  U.  S.  C.,  sec.  1600,  Secretary  of  Agriculture). 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal  Seed  Act  (53 
Stat.  1288),  are  amended  to  read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  under  section  409 
fails  to  obey  the  order,  the  Secretary  of  Agriculture,  or  the  United  States,  by  its 
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Attorney  General,  may  apply  to  the  court  of  appeals  of  the  United  States,  within 
the  circuit  where  the  person  against  whom  the  order  was  issued  resides  or  has  his 
principal  place  of  business,  for  the  enforcement  of  the  order,  and  shall  [certify 
and]  file  [with  its  application  a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  the  report,  and  the 
order]  as  provided,  in  section  21 12  of  title  28,  United  States  Code.  ’  Upon  such 
filing  of  the  application  [and  transcript]  the  court  shall  cause  notice  thereof  to 
be  served  upon  the  person  against  whom  the  order  was  issued”  (7  U.  S.  C.,  sec. 
1601,  Secretary  of  Agriculture). 

Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  section  43  of  the 
Investment  Company  Act  of  1940,  as  amended  (54  Stat.  844)  are  amended  to 
read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  trans¬ 
mitted  by  the  clerk  of  the  court  to  any  member  of  the  Commission  or  [upon]  any 
officer  thereof  designated  by  the  Commission  for  that  purpose,  and  thereupon 
the  Commission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part”  (15  U.  S.  C.,  sec  80a-42,  Securities  and  Exchange  Com¬ 
mission)  . 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  section  213  of  the 
Investment  Advisers  Act  of  1940,  as  amended  (54  Stat.  855)  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  Commission,  or  [upon]  any  officer 
thereof  designed  by  the  Commission  for  that  purpose,  and  thereupon  the  Com¬ 
mission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in  whole  or 
in  part”  (15  U.  S.  C.,  sec.  80b-13,  Securities  and  Exchange  Commission). 

Sec.  27.  (a)  The  third  sentence  of  paragraph  (1)  of  subsection  (b)  of  section 

632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction 
Act  (60  Stat.  1048),  is  amended  to  read  as  follows:  “The  Surgeon  General  shall 
[forthwith,  certify  and]  thereupon  file  in  the  court  the  [transcript]  record  of  the 
proceedings  [and  the  record]  on  which  he  based  his  action,  as  provided  in  section 
2112  of  title  28,  United  States  Code. 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  section  632  of  the 
Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction  Act  (60 
Stat.  1048),  is  amended  to  read  as  follows: 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substantially  contrary 
to  the  weight  of  the  evidence,  shall  be  conclusive;  but  the  court,  for  good  cause 
shown,  may  remand  the  case  to  the  Surgeon  General  to  take  further  evidence,  and 
the  Surgeon  General  may  thereupon  make  new  or  modified  findings  of  fact  and 
may  modify  his  previous  action,  and  shall  [certify  to]  file  in  the  court  the  [tran¬ 
script  and]  record  of  the  further  proceedings”  (42  U.  S.  C.,  sec.  291  j,  Public 
Health  Service) . 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the  Sugar  Act 
of  1948  (61  Stat.  927),  is  amended  to  read  as  follows:  “Within  thirty  days  after 
the  filing  of  said  appeal  the  Secretary  shall  file  with  the  court  the  [originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  him  upon  the  hearing 
involved,  a  like  copy  of  his  decision  thereon,  a  full  statement  in  writing  of  the 
facts  and  grounds  for  his  decisions  as  found  and  given  by  him]  record  upon  which 
the  decision  complained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code,  and  a  list  of  all  interested  persons  to  whom  he  has  mailed  or  otherwise 
delivered  a  copy  of  said  notice  of  appeal”  (7  U.  S.  C.,  sec.  1115,  Secretary  of 
Agriculture  (District  of  Columbia  Circuit  only)). 

Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section  14  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1001),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the 
clerk  of  the  court  to  the  Board,  and  thereupon  the  Board  shall  [certify  and]  file 
in  the  court  [a  transcript]  of  the  [entire]  record  in  the  proceeding,  [including 
all  evidence  taken  and  the  report  and  order  of  the  Board]  as  provided  in  section 
2112  of  title  28,  United  States  Code.  [Thereupon]  Upon  the  filing  of  such  peti¬ 
tion  the  court  shall  have  jurisdiction  of  the  proceeding  and  shall  have  power  to 
affirm  or  set  aside  the  order  of  the  Board;  but  the  court  may  in  its  discretion 
and  upon  its  own  motion  transfer  any  action  so  commenced  to  the  United  States 
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Court  of  Appeals  for  the  circuit  wherein  the  petitioner  resides”  (50  U.  S.  C., 
sec.  793,  Subversive  Activities  Control  Board). 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the  Internal  Security  Act  of  1950 
(64  Stat.  1028),  is  amended  to  read  as  follows: 

“(e)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been  filed  in  a 
court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  finding  or  order  made  or  issued  by  it”  (50  U.  S.  C.,  sec.  820,  De¬ 
tention  Review  Board). 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  111  of  the  In¬ 
ternal  Security  Act  of  1950  (64  Stat.  1028),  are  amended  to  read  as  follows: 
*f  The  Board  shall  thereupon  file  in  the  court  [a  duly  certified  transcript  of]  the 
[entire]  record  of  the  proceedings  before  the  Board  with  respect  to  the  matter 
concerning  which  judicial  review  is  sought  [including  all  evidence  upon  which 
the  order  complained  of  was  entered,  the  findings  and  order  of  the  Board]  as 
provided  in  section  2112  of  title  28,  United  States  Code.  *  *  *  [Thereupon]  Upon 
the  filing  of  such  petition  the  court  shall  have  jurisdiction  of  the  proceeding,  which 
upon  the  filing  of  the  record  with  it  shall  be  exclusive,  and  shall  have  power  to  affirm, 
modify,  or  set  aside,  or  to  enforce  or  enforce  as  modified  the  order  of  the  Board” 
(50  U.  S.  C.,  sec.  821,  Detention  Review  Board). 

(c)  The  first  sentence  of  subsection  (d)  of  section  111  of  the  Internal  Security 
Act  of  1950  (60  Stat.  1029),  is  amended  to  read  as  follows: 

“(d)  If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or  its  hearing  examiner 
the  court  may  order  such  additional  evidence  to  be  taken  before  the  Board  or 
its  hearing  examiner  and  to  be  made  a  part  of  the  [transcript]  record”  (50 
U.  S.  C.,  sec.  821,  Detention  Review  Board). 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (64  Stat.  1130),  is 
amended  to  read  as  follows: 

“Sec.  6.  [Within  the  time  prescribed  by,  and  in  accordance  with  the  require¬ 
ments  of,  rules  promulgated  by  the  court  of  appeals  in  which  the  proceeding  is 
pending,  unless]  Unless  the  proceeding  has  been  terminated  on  a  motion  to 
dismiss  the  petition,  the  agency  shall  file  in  the  office  of  the  clerk  of  the  court  of 
appeals  in  which  the  proceeding  is  pending  the  record  on  review,  [duly  certified, 
consisting  of  the  pleadings,  evidence,  and  proceedings  before  the  agency,  or 
such  portions  thereof  as  such  rules  shall  require  to  be  included  in  such  record,  or 
such  portions  thereof  as  the  petitioner  and  the  agency,  with  the  approval  of  the 
court  of  appeals,  shall  agree  upon  in  writing]  as  provided  in  section  2112  of  title 

28,  United  States  Code”  (5  U.  S.  C.,  sec.  1036,  Federal  Communications  Commis¬ 
sion,  Secretary  of  Agriculture,  Federal  Maritime  Board,  Maritime  Administration, 
Atomic  Energy  Commission). 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act  of  December 

29,  1950  (64.  Stat.  1131),  is  amended  to  read  as  follows:  “The  agency  may 
modify  its  findings  of  fact,  or  make  new  findings,  by  reason  of  the  additional 
evidence  so  taken  and  may  modify  or  set  aside  its  order  and  shall  file  [a  certified 
transcript  of]  in  the  court  such  additional  evidence,  such  modified  findings  or 
new  findings,  and  such  modified  order  or  the  order  setting  aside  the  original 
order”  (5  U.  S.  C.,  sec.  1037,  Federal  Communications  Commission,  Secretary  of 
agriculture,  Federal  Maritime  Board,  Maritime  Administration,  Atomic  Energy 
Commission). 

Sec.  32.  The  second  and  third  sentences  of  subsection  (b)  of  section  208  of 
the  Federal  Coal  Mine  Safety  Act,  as  amended  (66  Stat.  702),  are  amended  to 
read  as  follows:  “Upon  receipt  of  such  copy  of  a  notice  of  appeal  the  Board  shall 
[promptly  certify  and]  file  in  such  court  [a  complete  transcript  of]  the  record 
upon  which  the  order  complained  of  was  made,  as  provided  in  section  2112  of 
title  28,  Lnited  States  Code.  The  costs  of  certifying  and  filing  such  [transcript] 
record  shall  be  paid  by  the  party  making  [the]  such  appeal”  (30  U.  S.  C.,  sec. 
478,  Federal  Coal  Mine  Safety  Board  of  Review). 

Sec.  33.  This  act  shall  not  be  construed  to  repeal  or  modify  any  provision  of 
the  Administrative  Procedure  Act. 
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Committee  on  Revision  of  the  Laws 

(Judicial  Conference,  March  24,  25,  1956,  Washington,  D.  C.) 

Judge  Maris,  Chairman  of  the  Committee  on  Revision  of  the  Laws,  submitted 
a  report  on  behalf  of  the  Committee. 

RECORD  ON  REVIEW  OF  ORDERS  OF  ADMINISTRATIVE  AGENCIES 

At  the  April  1954  special  session,  the  Conference  approved  the  draft  of  a  pro¬ 
posed  bill  submitted  by  the  Committee  dealing  with  the  record  on  review  of 
orders  of  administrative  agencies  and  its  abbreviation  (Conference  report  pp. 
17,  18).  However,  the  Committee  reported  that  subsequent  conferences  with  the 
Committee  on  Judicial  Review  of  the  President’s  Conference  on  Administrative 
Procedure,  and  with  counsel  for  the  Federal  Power  Commission,  and  also  the 
enactment  of  two  statutes  at  the  last  session  of  Congress,  indicated  the  need  of 
some  modifications  of  the  draft  bill.  The  Committee  accordingly  had  prepared  a 
revised  draft  which  was  annexed  to  its  report  and  which  it  recommended. 

The  Conference  approved  the  revised  draft  for  recommendation  to  Congress 
for  enactment.  Besides  editorial  changes,  the  following  are  the  principal  changes 
in  the  revised  draft:  The  words  “in  its  judgment”  (referring  to  the  agency)  are 
added  to  the  provision  that  when  review  proceedings  have  been  instituted  in  two 
or  more  courts  with  respect  to  ttie  same  order  the  agency  “shall  file  the  record 
in  that  one  of  such  courts  in  which  the  proceedings  may  be  carried  on  with  the 
greatest  convenience  to  all  the  parties  involved”  and  “other  courts  in  which  such 
proceedings  are  pending  shall  thereupon  transfer  them  to  the  court  of  appeals  in 
which  the  record  has  been  filed.”  This  is  for  the  purpose  of  avoiding  dilatory 
litigation  as  to  the  balance  of  convenience  of  the  parties,  by  making  clear  that  the 
choice  of  forum  by  the  agency  should  not  be  reviewable  except  possibly  for  a  clear 
abuse  of  discretion.  Amendments  to  the  Federal  Power  Act  and  the  Natural 
Gas  Act  are  included  to  make  clear  that  the  Federal  Power  Commission  will 
continue  to  have  authority  to  modify  or  revoke  its  orders  made  under  those 
acts  after  petitions  for  review  have  been  filed  but  before  the  record  has  been  filed 
in  court.  Under  the  bill  the  court  of  appeals  is  to  have  jursidiction  from  the  time 
of  filing  the  petition  and  it  was  considered  that  without  such  a  saving  provision 
the  present  authority  of  the  Commission  to  deal  with  an  order  in  the  interim 
between  the  filing  of  the  petition  and  the  record  might  be  doubtful.  A  new 
section  was  added  concerning  a  recent  amendment  to  the  Federal  Food  Drug  and 
Cosmetic  Act  relaying  to  pesticide  chemicals,  and  a  section  dealing  with  the 
Atomic  Energy  Act  of  1946  was  eliminated  since  that  act  has  now  been  super¬ 
seded  by  the  Atomic  Energy  Act  of  1954  under  which  judicial  review  of  orders  of 
the  Atomic  Energy  Commission  is  had  under  the  provisions  of  the  Hobbs  Act  of 
December  29,  1950. 

A  recommendation  by  the  Judicial  Council  of  the  District  of  Columbia  Circuit 
that  section  646  (d)  of  title  49  of  the  United  States  Code  relating  to  air  carriers, 
and  the  Hobbs  Act  approved  December  29,  1950  (64  Stat.  1129,  1131),  be  amended 
so  as  to  eliminate  the  requirement  that  5  days’  notice  be  given  before  interlocutory 
relief  may  be  granted  was  referred  to  the  Comn  ittee  at  the  April  1954  session  of 
the  Conference  (Conference  report  p.  19).  The  Committee  reported  that  it  was 
of  the  view  that  the  purpose  could  best  be  accomplished  by  the  substitution  of  a 
requirement  for  “reasonable  notice”  in  lieu  of  the  fixed  provision  for  5  days' 
notice,  and  submitted  the  draft  of  the  bill  to  this  end.  The  Conference  approved 
the  report  and  voted  to  recommend  the  proposed  bill  to  Congress  for  enactment. 

A  bill  (S.  489)  entitled  “A  bill  to  provide  general  rules  of  practice  and  procedure 
before  Federal  agencies”  introduced  in  the  present  Congress  was  referred  to  the 
Committee  for  consideration. 
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Federal  Power  Commission, 

Washington,  May  21,  1956. 

Hon.  Edwin  E.  Willis, 

Chairman,  Subcommittee  No.  3, 

Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D,  C. 

Dear  Congressman  Willis:  Supplementing  my  testimony  before  your  sub- 
committee  on  the  bill,  H.  R.  6682,  a  bill  to  authorize  the  abbreviation  of  the  record 
on  review,  may  I  give  you  a  copy  of  the  amended  rule  No.  38  made  effective 
Way  10,  1956,  by  the  United  States  Court  of  Appeals  for  the  District  of  Columbia, 
Under  this  amended  rule  it  is  only  necessary  to  file  a  certified  list  of  all  of  the 
documents,  transcripts  of  testimony,  exhibits,  and  other  material  comprising 
the  record  in  a  proceeding  where  an  administrative  order  is  under  review  by  a 
court.  This  greatly  simplifies  the  mechanics  of  these  reviews,  does  not  deprive 
any  party  of  full  opportunity  to  assert  any  claims  it  may  desire  to  urge  upon 
the  court  and  minimizes  the  expense  for  the  preparation  of  agency  records.  We 
have  been  using  this  plan  in  the  Third,  Fourth,  Fifth,  Tenth,  and  District  of 
Columbia  Circuits  for  some  time  and  it  has  worked  out  very  effectively. 

I  do  not  believe  that  the  bill  as  introduced  expressly  authorizes  the  submission 
of  a  list  in  lieu  of  the  documents  themselves,  although  the  amendment  suggested 
by  Judge  Maris  yesterday  may  serve  the  purpose. 

Our  difference  with  Judge  Maris  seems  to  be  solely  a  matter  of  form.  He  says 
that  the  courts  desire  legislative  authority  for  the  rules  they  have  adopted  and 
we  thought  that  the  rules  were  adopted  by  the  courts  with  ample  authority. 
There  is  complete  agreement,  however,  that  the  courts  should  not  be  unduly 
restricted  in  this  particular. 

Respectfully, 


Willard  W.  Gatchell,  General  Counsel. 


[Inclosure  No.  92908  from  Federal  Power  Commission] 

United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit 

October  Term,  1955 

Before  Edgerton,  Chief  Judge,  and  Prettyman,  Wilbur  K.  Miller,  Bazelon’ 
Fahy,  Washington,  Danaher,  and  Bastian,  Circuit  Judges,  in  Chambers 


Order  amending  rule  38 

It  is  ordered  by  the  court  that  paragraph  (g)  of  rule  38  of  the  general  rules  o^ 
this  court  be,  and  it  is  hereby  amended  by  inserting  therein  immediately  after  the 
first  sentence  and  before  the  second  sentence  the  following  additional  sentences: 
Within  the  time  prescribed  for  filing  the  transcript  the  agency,  board,  com¬ 
mission,  or  officer  in  lieu  of  actually  transmitting  the  entire  transcript  to  the 
clerk  of  this  court  may  file  with  him  a  certified  list  of  all  the  documents, 
transcripts  of  testimony,  exhibits,  and  other  material  comprising  the  record 
in  the  proceeding,  adequately  describing  each  and  indicating  its  page  num¬ 
bers.  The  custodian  of  the  records  of  such  agency,  board,  commission,  or 
officer  shall  thereupon  retain  and  hold  all  the  material  comprising  the  record 
in  the  proceeding  for  and  on  behalf  of  the  clerk  of  this  court  and  subject  to 
his  orders  and  shall  transmit  the  same  or  any  part  thereof  to  him  when  and  if 
required  by  the  court  for  its  use  in  the  review  proceeding.  The  filing  of  a 
certified  list  of  the  material  in  the  record  and  the  holding  of  such  material 
for  and  subject  to  the  directions  of  the  clerk  of  the  court  shall  be  deemed  the 
full  equivalent  of  the  filing  of  the  entire  transcript  of  the  record  in  the  court. 

It  is  further  ordered  by  the  court  that  the  foregoing  amendment  to  paragraph 
(g)  of  rule  38  shall  not  become  effective  or  be  promulgated  until  after  approval  by 
the  Judicial  Conference  of  the  United  States  and  the  further  order  of  this  court 
promulgating  and  making  same  effective. 

Per  Curiam. 

Dated  October  25,  1955. 

Promulgated  and  made  effective  May  10,  1956. 
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United  States  Court  of  Appeals  fob  the  Third  Circuit, 

Philadelphia ,  Pa.,  May  22,  1956. 


Hon.  Edwin  E.  Willis, 

Chairman,  Subcommittee  No.  3. 

Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 


Dear  Congressman  Willis:  At  the  hearing  held  by  your  subcommittee  on 
May  17  on  H.  R.  6682  the  General  Counsel  for  the  Federal  Power  Commission 
called  attention  to  the  procedure  recently  adopted  by  rule  by  a  number  of  the 
courts  of  appeals,  acting  upon  a  recommendation  of  the  Judicial  Conference, 
that  permits  an  agency  in  a  review  proceeding  to  file  in  the  court  merely  a  list 
of  the  papers  in  the  record  while  retaining  in  its  physical  custody  the  papers 
themselves,  to  be  transmitted  to  the  court  only  when  and  if  required. 

Our  court  has  found  this  a  useful  procedure,  saving  of  time  and  expense,  and 
we  certainly  do  not  want  to  interfere  with  it  by  any  provision  in  H.  R.  6682. 
That  bill  was  drawn  before  this  new  procedure  was  devised,  however,  and  it 
would,  therefore,  be  advisable  to  amend  the  bill  so  as  to  recognize  the  right  of 
the  courts  by  rule  to  permit  this  sort  of  record  procedure.  This  could  be  accomp¬ 
lished  by  the  following  amendments  to  H.  R.  6682: 

In  line  15,  page  2,  after  “record.”  and  before  “THE”  insert  the  following 
additional  sentence:  “Such  rules  may  authorize  the  agency,  board,  commission, 
or  officer  to  file  in  the  court  a  certified  list  of  the  materials  comprising  the  record 
and  retain  and  hold  for  the  court  all  such  materials  and  transmit  the  same  or  any 
part  thereof  to  the  court,  when  and  as  required  by  it,  at  any  time  prior  to  the  final 
determination  of  the  proceeding.” 

In  line  16,  page  2,  after  “filed  in”  and  before  “the”  insert  “or  held  for” 

I  hope  that  the  committee  will  give  favorable  consideration  to  these  amend¬ 


ments. 

I  do  not  understand  that  the  Federal  Power  Commission  is  pressing  the  sugges¬ 
tions  for  amendment  made  by  its  report  on  the  bill  submitted  to  you  by  its 
General  Counsel.  I,  therefore,  assume  that  it  is  unnecessary  for  me  to  comment 
upon  them  other  than  to  say  that  I  do  not  believe  any  of  them  is  necessary  or 
appropriate. 

May  I  express  again  my  gratitude  for  the  full  hearing  accorded  me  by  your 
subcommittee  on  this  bill. 

Sincerely  yours, 

Albert  B.  Maris. 
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DIGEST  OF  PUBLIC  LAW  85-791 


ABBREVIATION  OF  RECORDS  BEFORE  COURTS  OF  APPEAL.  Authorizes 
the  U.  S.  courts  of  appeal  to  adopt  rules  authorizing  the 
abbreviation  of  administrative  records  when  orders  of  the 
agencies  are  before  the  courts  of  appeals  in  review  or  en¬ 
forcement  proceedings.  However,  the  Department  may  at  its 
option  file  in  the  court  the  entire  record  of  the  adminis¬ 
trative  proceedings  without  abbreviation.  Sections  of  the 
Act  relating  to  this  Department  include  abbreviated  adminis¬ 
trative  records.  Packers  and  Stockyards  Act,  Commodity  Ex¬ 
change  Act,  Federal  Food,  Drug  and  Cosmetic  Act,  Federal  Seed 
Act,  Sugar  Act  of  1948,  and  the  so-called  Hobbs  Act. 


. 

■  O  S'.  Oi'J'  .M  ■' £. 

JO  :  .1  a  i£,a\-iZ  A  l  .131  L»  ;  <  .1  SO  9*1;  aoiOnSg* 

.t  •  :'  •:)••  .1  ,3f  .  ..  in®,  .o’;' 

.  :  •'  ’  3j 

if  \  .1  _  ,  ji  rid  J  t:?£  .o-<  3:, 

3  '••■;  3  -  fi  n  .>9*  .ov  •  iryi 

. :  •  .  '  ...  .  ’  :  .  7.(.yj!c.  ,  3:-'-'. 


. 


' 


' 


85th  CONGRESS  IT  /%  fy 

1st  Session  }(,  6788 


IN  THE  HOUSE  OF  EEPBESENTATIVES 

Aphil  10, 1957 

Mr.  Cellee  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  the  Judiciary 


A  BILL 

To  authorize  the  abbreviation  of  the  record  on  the  review  or 
enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on 
the  original  papers  and  to  make  uniform  the  law  relating  to 
the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  the  analysis  of  chapter  133  of  title  28  of  the  United 

4  States  Code,  immediately  preceding  section  2101  of  such 

5  title,  is  amended  by  inserting  at  the  end  thereof  the  following 

6  additional  item: 


“2112.  Record  on  review  and  enforcement  of  agency  orders.” 
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“Sec.  2.  Chapter  133  of  title  28  of  the  United  States 
Code  is  amended  by  inserting  at  the  end  of  such  chapter  im¬ 
mediately  following  section  2111  an  additional  section,  as 
follows: 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders 
“  (a)  The  several  courts  of  appeals  shall  have  power 
to  adopt,  with  the  approval  of  the  Judicial  Conference  of 
the  United  States,  rules  prescribing  the  time  and  manner  of 
filing  and  the  contents  of  the  record  in  all  proceedings  insti¬ 
tuted  in  the  courts  of  appeals  to  enjoin,  set  aside,  suspend, 
modify,  or  otherwise  review  or  enforce  orders  of  administra¬ 
tive  agencies,  hoards,  commissions,  and  officers,  in  which 
the  applicable  statute  does  not  specificalty  prescribe  such 
time  or  manner  of  filing  or  contents  of  the  record.  Such 
rules  may  authorize  the  agency,  hoard,  commission,  or  officer 
to  file  in  the  court  a  certified  list  of  the  materials  comprising 
the  record  and  retain  and  hold  for  the  court  all  such  materials 
and  transmit  the  same  or  any  part  thereof  to  the  court,  when 
and  as  required  by  it,  at  any  time  prior  to  the  final  determi¬ 
nation  of  the  proceeding.  The  record  in  such  proceedings 
shall  he  certified  and  filed  in  or  held  for  the  court  of  appeals 
by  the  agency,  hoard,  commission,  or  officer  concerned  within 
the  time  and  in  the  manner  prescribed  by  such  rules.  If 
proceedings  have  been  instituted  in  two  or  more  courts  of 
appeals  with  respect  to  the  same  order  the  agency,  board, 
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commission,  or  officer  concerned  shall  file  the  record  in  that 
one  of  such  courts  in  which  in  its  judgment  the  proceedings 
may  he  carried  ori  with  the  greatest  convenience  to  all  the 
parties  involved.  The  other  courts  in  which  such  proceed¬ 
ings  are  pending  shall  thereupon  transfer  them  to  the  court 
of  appeals  in  which  the  record  has  been  filed. 

“  (b)  The  record  to  be  filed  in  the  court  of  appeals  in 
such  a  proceeding  shall  consist  of  the  order  sought  to  be  re¬ 
viewed  or  enforced,  the  findings  or  report  upon  which  it  is 
based,  and  the  pleadings,  evidence,  and  proceedings  before 
the  agency,  board,  commission,  or  officer  concerned,  or  such 
portions  thereof  ( 1 )  as  the  said  rules  of  the  court  of  appeals 
may  require  to  be  included  therein,  or  (2)  as  the  agency, 
board,  commission,  or  officer  concerned,  the  petitioner  for 
review  or  respondent  in  enforcement,  as  the  case  may  be, 
and  any  inter venor  in  the  court  proceeding  by  written  stip¬ 
ulation  filed  with  the  agency,  board,  commission,  or  officer 
concerned  or  in  the  court  in  any  such  proceeding  may  con¬ 
sistently  with  the  rules  of  such  court  designate  to  be  included 
therein,  or  (3)  as  the  court  upon  motion  of  a  party  or,  after 
a  prehearing  conference,  upon  its  own  motion  may  by  order 
in  any  such  proceeding  designate  to  be  included  therein. 
Such  a  stipulation  or  order  may  provide  in  an  appropriate  case 
that  no  record  need  be  filed  in  the  court  of  appeals.  If,  how¬ 
ever,  the  correctness  of  a  finding  of  fact  by  the  agency,  board, 
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commission,  or  officer  is  in  question  all  of  the  evidence  befoie 
the  agency,  hoard,  commission,  or  officer  shall  he  included  in 
the  record  except  such  as  the  agency,  board,  commission,  or 
officer  concerned,  the  petitioner  for  review  or  respondent  in 
enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  written  stipulation  filed  with  the  agency, 
hoard,  commission,  or  officer  concerned  or  in  the  court  agree 
to  omit  as  wholly  immaterial  to  the  questioned  finding.  If 
there  is  omitted  from  the  record  any  portion  of  the  proceed¬ 
ings  before  the  agency,  board,  commission,  or  officer  which 
the  court  subsequently  determines  to  be  necessary  for  it  to 
consider  to  enable  it  to  review  or  enforce  the  order  in 
question  the  court  may  direct  that  such  additional  portion 
of  the  proceedings  be  filed  as  a  supplement  to  the  record. 
If  the  rules  of  the  court  of  appeals  in  which  a  proceeding 
is  pending  do  not  require  the  printing  of  the  entire  record 
in  that  court  the  agency,  hoard,  commission,  or  officer  con¬ 
cerned  may,  at  its  option  and  without  regard  to  the  fore¬ 
going  provisions  of  this  subsection,  file  in  the  court  the 
entire  record  of  the  proceedings  before  it  without 
abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  con¬ 
cerned  may  transmit  to  the  court  of  appeals  the  original 
papers  comprising  the  whole  or  any  part  of  the  record  or 
any  supplemental  record,  otherwise  true  copies  of  such  papers 
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certified  by  an  authorized  officer  or  deputy  of  the  agency, 
hoard,  commission,  or  officer  concerned  shall  be  transmitted. 
Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  be  returned  to  the  agency,  board,  commission,  or  officer 
concerned  upon  the  final  determination  of  the  review  or 
enforcement  proceeding.  Pending  such  final  determination 
any  such  papers  may  be  returned  by  the  court  temporarily  to 
the  custody  of  the  agency,  board,  commission,  or  officer  con¬ 
cerned  if  needed  for  the  transaction  of  the  public  business. 
Certified  copies  of  any  papers  included  in  the  record  or  any 
supplemental  record  may  also  be  returned  to  the  agency, 
board,  commission,  or  officer  concerned  upon  the  final  deter¬ 
mination  of  review  proceedings.” 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of 
section  5  of  the  Federal  Trade  Commission  Act,  as  amended 
(52  Stat.  112),  is  amended  to  read  as  follows:  “Until  the 
expiration  of  the  time  allowed  for  filing  a  petition  for  review, 
if  no  such  petition  has  been  duly  filed  within  such  time,  or,  if 
a  petition  for  review  has  been  filed  within  such  time  then 
until  the  record  in  the  proceeding  has  been  filed  in  a  court 
of  appeals  of  the  United  States,  as  hereinafter  provided,  the 
Commission  may  at  any  time,  upon  such  notice  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 
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1  (b)  The  second  and  third  sentences  of  subsection  (c) 

2  of  section  5  of  the  Federal  Trade  Commission  Act,,  as 

3  amended  (52  Stat.  112-113),  are  amended  to  read  as  fol- 

4  lows:  “A  copy  of  such  petition  shall  be  forthwith  trans- 

5  mitted  by  the  clerk  of  the  court  to  the  Commission,  and 

6  thereupon  the  Commission  shall  file  in  the  court  the  record 

7  in  the  proceeding,  as  provided  in  section  2112  of  title  28, 

8  United  States  Code.  Upon  such  filing  of  the  petition  the 

9  court  shall  have  jurisdiction  of  the  proceeding  and  of  the 

10  question  determined  therein  and  shall  have  power  to  make 

11  and  enter  a  decree  affirming,  modifying,  or  setting  aside  the 

12  order  of  the  Commission,  and  enforcing  the  same  to  the 

13  extent  that  such  order  is  affirmed  and  to  issue  such  writs  as 
Id  are  ancillary  to  its  jurisdiction  or  are  necessary  in  its  judg- 

15  ment  to  prevent  injury  to  the  public  or  to  competitors 

16  pendente  lite.” 

17  (c)  Subsection  (d)  of  section  5  of  the  Federal  Trade 

18  Commission  Act,  as  amended  (52  Stat.  113),  is  amended 

19  to  read  as  follows: 

^6  “  (d)  Upon  the  filing  of  the  record  with  it  the  jurisdic- 

21  tion  of  the  court  of  appeals  of  the  United  States  to  affirm, 

22  enforce,  modify,  or  set  aside  orders  of  the  Commission  shall 

23  be  exclusive.” 

21  Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph 
25  of  section  11  of  the  Act  of  October  15,  1914,  as  amended 
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(64  Stat.  1127) ,  is  amended  to  read  as  follows:  “Until  the 
record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commis¬ 
sion  or  Board  may  at  any  time,  upon  such  notice,  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  para¬ 
graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1127) ,  are  amended  to  read  as  follows: 
“If  such  person  fails  or  neglects  to  obey  such  order  of  the 
Commission,  or  Board  while  the  same  is  in  effect,  the  Com¬ 
mission  or  Board  may  apply  to  the  United  States  court  of 
appeals,  within  any  circuit  where  the  violation  complained 
of  was  or  is  being  committed  or  where  such  person  resides 
or  carries  on  business,  for  the  enforcement  of  its  order,  and 
shall  file  the  record  in  the  proceeding,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  such  filing  of 
the  application  the  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdic¬ 
tion  of  the  proceeding  and  of  the  question  determined  therein, 
and  shall  have  power  to  make  and  enter  a  decree  affirming, 
modifying,  or  setting  aside  the  order  of  the  Commission  or 
Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  para- 
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graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1128) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Commission  or  Board  and 
thereupon  the  Commission  or  Board  shall  file  in  the  court 
the  record  in  the  proceeding,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  the  same  jurisdiction  to  affirm, 
set  aside,  or  modify  the  order  of  the  Commission  or  Board 
as  in  the  case  of  an  application  by  the  Commission  or  Board 
for  the  enforcement  of  its  order,  and  the  findings  of  the 
Commission  or  Board  as  to  the  facts,  if  supported  by  sub¬ 
stantial  evidence,  determined  as  provided  in  section  10  (e) 
of  the  Administrative  Procedure  Act,  shall  in  like  manner 
be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of 
October  15,  1914,  as  amended  (64  Stat.  1128) ,  is  amended 
to  read  as  follows : 

“Upon  the  filing  of  the  record  with  it  the  jurisdiction 
of  the  United  States  court  of  appeals  to  enforce,  set  aside, 
or  modify  orders  of  the  Commission  or  Board  shall  be 
exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  para¬ 
graph  of  section  2  of  the  Act  of  July  28,  1916  (39  Stat. 
425),  are  amended  to  read  as  follows:  “A  copy  of  such 
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1  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 

2  court  to  the  Post  Office  Department  and  thereupon  the  said 

3  Department  shall  file  in  the  court  the  record,  as  provided 

4  in  section  2112  of  title  28,  United  States  Code.  Upon  the 

5  filing  of  such  petition  the  court  shall  have  jurisdiction  to 

6  affirm,  set  aside  or  modify  the  order  of  the  Department.” 

7  Sec.  6.  (a)  Subsection  (c)  of  section  203  of  the 

8  Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  is 

9  amended  to  read  as  follows: 

10  “(c)  Until  the  record  in  such  hearing  has  been  filed 

11  in  a  court  of  appeals  of  the  United  States,  as  provided  in 

12  section  204,  the  Secretary  at  any  time,  upon  such  notice 

13  and  in  such  manner  as  he  deems  proper,  but  only  after 

14  reasonable  opportunity  to  the  packer  to  be  heard,  may 

15  amend  or  set  aside  the  report  or  order,  in  whole  or  in  part.” 

16  (b)  Subsections  (b)  and  (c)  of  section  204  of  the 
11  Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  are 

18  amended  to  read  as  follows: 

19  “(b)  The  clerk  of  the  court  shall  immediately  cause 

20  a  copy  of  the  petition  to  be  delivered  to  the  Secretary,  and 

21  the  Secretary  shall  thereupon  file  in  the  court  the  record 

22  in  such  proceedings,  as  provided  in  section  2112  of  title  28, 

23  United  States  Code.  If  before  such  record  is  filed  the 

24  Secretary  amends  or  sets  aside  his  report  or  order,  in  whole 
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or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“  (c)  At  any  time  after  such  petition  is  filed,  the  court, 
on  application  of  the  Secretary,  may  issue  a  temporary 
injunction  restraining,  to  the  extent  it  deems  proper,  the 
packer  and  his  officers,  directors,  agents,  and  employees, 
from  violating  any  of  the  provisions  of  the  order  pending 
the  final  determination  of  the  appeal.” 

(c)  The  first  sentence  of  subsection  (h)  of  section  204 
of  the  Packers  and  Stockyards!  Act,  1921  (42  Stat.  162) ,  is 
amended  to  read  as  follows : 

“  (h)  The  court  of  appeals  shall  have  jurisdiction,  which 
upon  the  filing  of  the  record  with  it  shall  he  exclusive,  to  re¬ 
view,  and  to  affirm,  set  aside,  or  modify,  such  orders  of  the 
Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari,  as  provided  in  section  1254  of 
title  28,  if  such  writ  is  duly  applied  for  within  sixty  days 
after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  sentence  of  paragraph  (a)  of  sec¬ 
tion  6  of  the  Commodity  Exchange  Act  (42  Stat.  1001) ,  is 
amended  to  read  as  follows:  “The  clerk  of  the  court  in  which 
such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 
to  be  delivered  to  the  Secretary  of  Agriculture,  Chairman  of 
said  Commission,  or  any  member  thereof,  and  the  said  Com- 
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mission  shall  thereupon  file  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b) 
of  section  6  of  the  Commodity  Exchange  Act  (42  Stat. 
1002),  as  amended,  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  he  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  of  Agriculture  and  there¬ 
upon  the  Secretary  of  Agriculture  shall  file  in  the  court  the 
record  theretofore  made,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  the  petition  the 
court  shall  have  jurisdiction  to  affirm,  to  set  aside,  or  modify 
the  order  of  the  Secretary  of  Agriculture,  and  the  findings  of 
the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by 
the  weight  of  evidence,  shall  in  like  manner  he  conclusive.” 

Sec.  8.  The  third  and  fourth  sentences  of  the  second 
paragraph  of  subsection  (b)  of  section  641  of  the  Tariff  Act 
of  1930,  as  amended  (49  Stat.  865),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  the 
Treasury,  or  any  officer  designated  by  him  for  that  purpose, 
and  thereupon  the  Secretary  of  the  Treasury  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
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shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section 
9  of  the  Securities  Act  of  1933  (48  Stat.  80)  is  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Commission, 
and  thereupon  the  Commission  shall  file  in  the  court  the 
record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  10.  The  second  and  third  sentences  of  subsection 
(a)  of  section  25  of  the  Securities  Exchange  Act  of  1934 
(48  Stat.  901)  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  there¬ 
upon  the  Commission  shall  file  in  the  court  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  and  enforce  or  set  aside  such  order, 
in  whole  or  in  part.” 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  sec¬ 
tion  18  of  the  Act  of  June  18,  1934  (48  Stat.  1002),  is 
amended  to  read  as  follows :  “The  clerk  of  the  court  in  which 
such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 
to  he  delivered  to  the  Board  and  it  shall  thereupon  file  in  the 
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court  the  record  in  the  proceedings  held  before  it  under 
this  section,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  sec¬ 
tion  402  of  the  Communications  Act  of  1934,  as  amended 
(66  Stat.  719),  is  amended  to  read  as  follows:  “Within 
thirty  days  after  the  filing  of  an  appeal,  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

Sec.  13.  (a)  Subsection  (d)  of  section  10  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended  (61  Stat.  147), 
is  amended  to  read  as  follows : 

“(d)  Until  the  record  in  a  case  shall  have  been  filed  in 
a  court,  as  hereinafter  provided,  the  Board  may  at  any  time 
upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding 
or  order  made  or  issued  by  it.” 

(b)  The  first,  second,  fifth  and  seventh  sentences  of 
subsection  (e)  of  section  10  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  147),  are  amended  to  read  as 
follows : 

“(e)  The  Board  shall  have  power  to  petition  any  court 
of  appeals  of  the  United  States,  or  if  all  the  courts  of  appeals 
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to  which  application  may  be  made  are  in  vacation,  any  dis¬ 
trict  court  of  the  United  States,  within  any  circuit  or  dis¬ 
trict,  respectively,  wherein  the  unfair  labor  practice  in  ques¬ 
tion  occurred  or  wherein  such  person  resides  or  transacts 
business,  for  the  enforcement  of  such  order  and  for  appro¬ 
priate  temporary  relief  or  restraining  order,  and  shall  file  in 
the  court  the  record  in  the  proceedings,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  to  make 
and  enter  a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board.  *  *  *  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence  and  shall  show 
to  the  satisfaction  of  the  court  that  such  additional  evidence 
is  material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  hearing  before  the 
Board,  its  members,  agent,  or  agency,  the  court  may  order 
such  additional  evidence  to  be  taken  before  the  Board,  its 
members,  agent,  or  agency,  and  to  be  made  a  part  of  the 
record.  *  *  *  Upon  the  filing  of  the  record  with  it  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
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and  decree  shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  appropriate  United  States  court 
of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the 
United  States  upon  writ  of  certiorari  or  certification  as  pro¬ 
vided  in  section  1254  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of 
section  10  of  the  National  Labor  Eelations  Act,  as  amended 
(61  Stat.  148) ,  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  the  record  in  the  proceeding,  certified 
by  the  Board,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an  application 
by  the  Board  under  subsection  (e)  of  this  section,  and  shall 
have  the  same  jurisdiction  to  grant  to  the  Board  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just  and  proper, 
and  in  like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board;  the  findings  of  the 
Board  with  respect  to  questions  of  fact  if  supported  by  sub¬ 
stantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of  subsection 
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(h)  of  section  4  of  the  Federal  Alcohol  Administration  Act 
(49  Stat.  980) ,  as  amended,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Secretary,  or  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary 
shall  file  in  the  court  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of  subsection 
(a)  of  section  24  of  the  Public  Utility  Holding  Company 
Act  of  1935  (49  Stat.  834) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission, 
or  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the 
Federal  Power  Act,  as  amended  (49  Stat.  860) ,  is  amended 
by  inserting  at  the  end  thereof  an  additional  sentence  read- 
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ing  as  follows:  ‘‘Until  the  record  in  a  proceeding  shall  have 
been  filed  in  a  court  of  appeals,  as  provided  in  subsection 
(h),  the  Commission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  find  or  order  made 
or  issued  by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  313  of  the  Federal  Power  Act,  as  amended  (49 
Stat.  860) ,  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  forthwith  he  transmitted  by  the  clerk  of  the 
court  to  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  file  with  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  such  court  shall  have  jurisdiction,  which  upon 
the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  17.  The  second  and  third  sentences  of  subsection 
(b)  of  section  611  of  the  Merchant  Marine  Act,  1936,  as 
amended  (52  Stat.  961),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Board,  or  any 
officer  thereof  designated  by  the  Board  for  that  purpose,  and 
thereupon  the  Board  shall  file  in  the  court  the  record  upon 
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which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the  filing 
of  such  petition  such  court  shall  have  exclusive  jurisdiction 
to  determine  whether  such  cancellation  or  default  was  with¬ 
out  just  cause,  and  to  affirm  or  set  aside  such  order.” 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil 
Aeronautics  Act  of  1938  (52  Stat.  1024) ,  is  amended  to 
read  as  follows :  ■  1 

“  (c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth¬ 
with  transmitted  to  the  Board  by  the  clerk  of  the  court; 
and  the  Board  shall  thereupon  file  in  the  court  the  record, 
if  any,  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the 
Natural  Gas  Act  (52  Stat.  831),  is  amended  by  inserting 
at  the  end  thereof  an  additional  sentence  reading  as  follows : 
“Until  the  record  in  a  proceeding  shall  have  been  filed  in 
a  court  of  appeals,  as  provided  in  subsection  (b) ,  the  Com¬ 
mission  may  at  any  time,  upon  reasonable  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it.” 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831),  are 
amended  to  read  as  follows:  “A  copy  of  such  petition  shall 
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forthwith  be  transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Commission  and  thereupon  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  jurisdiction,  which  upon  the  filing 
of  the  record  with  it  shall  be  exclusive,  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  para¬ 
graph  (2)  of  subsection  (i)  of  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of 
July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to 
read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an 
order  under  subsection  (d)  (5)  or  (e),  a  copy  of  the 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secretary  shall  file  in 
the  record  of  the  proceedings  on  which  he  based  his  order, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition,  the  court  shall  have  exclu¬ 
sive  jurisdiction  to  affirm  or  set  aside  the  order  complained 
of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3) 
of  subsection  (i)  of  section  408  of  the  Federal  Food,  Drug, 
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and  Cosmetic  Act,  as  added  by  the  Act  of  July  22,  1954 
(ch.  559,  68  Stat.  515) ,  are  amended  to  read  as  follows: 

“  (3)  In  the  case  of  a  petition  with  respect  to  an  order 
under  subsection  ( 1 ) ,  a  copy  of  the  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Secretary 
of  Agriculture,  or  any  officer  designated  by  him  for  that 
purpose,  and  thereupon  the  Secretary  shall  file  in  the  court 
the  record  of  the  proceedings  on  which  he  based  his  order, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition,  the  court  shall  have  ex¬ 
clusive  jurisdiction  to  affirm  or  set  aside  the  order  com¬ 
plained  of  in  whole  or  in  part.” 

Sec.  21.  The  third  sentence  of  paragraph  (1)  of  sub¬ 
section  (f)  of  section  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (52  Stat.  1055),  as  amended,  is  amended  to 
read  as  follows:  “The  Secretary  thereupon  shall  file  in  the 
court  the  record  of  the  proceedings  on  which  the  Secretary 
based  his  order,  as  provided  in  section  2112  of  title  28, 
United  States  Code.” 

Sec.  22.  The  second  and  third  sentences  of  subsection 
(a)  of  section  10  of  the  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1065),  as  amended,  are  amended  to  read  as  fol¬ 
lows:  “A  copy  of  such  petition  shall  forthwith  be  transmit¬ 
ted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon 
the  Secretary  shall  file  in  the  court  the  record  of  the  Indus- 
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try  committee  upon  which  the  order  complained  of  was  en¬ 
tered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing;  of  such  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside 
such  order  in  whole  or  in  part,  so  far  as  it  is  applicable  to 
the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of 
subsection  (f)  of  section  5  of  the  Railroad  Unemployment 
Insurance  Act,  as  amended  (52  Stat.  1100),  are  amended 
to  read  as  follows:  “Within  fifteen  days  after  receipt  of 
service,  or  within  such  additional  time  as  the  court  may  al¬ 
low,  the  Board  shall  file  with  the  court  in  which  such  peti¬ 
tion  has  been  filed  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  exclusive  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein,  and  shall 
give  precedence  in  the  adjudication  thereof  over  all  other 
civil  cases  not  otherwise  entitled  by  law  to  precedence.  It 
shall  have  power  to  enter  a  decree  affirming,  modifying,  or 
reversing  the  decision  of  the  Board,  with  or  without  remand¬ 
ing  the  cause  for  rehearing.  *  *  *  No  additional  evidence 
shall  be  received  by  the  court,  but  the  court  may  order 
additional  evidence  to  be  taken  before  the  Board,  and  the 
Board  may,  after  hearing  such  additional  evidence,  modify 
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its  findings  of  fact  and  conclusions  and  file  such  additional  or 
modified  findings  and  conclusions  with  the  court,  and  the 
Board  shall  file  with  the  court  the  additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Fed¬ 
eral  Seed  Act  (53  Stat.  1287),  is  amended  to  read  as 
follows : 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in 
a  court  of  appeals  as  provided  in  section  410,  the  Secretary 
of  Agriculture  at  any  time,  upon  such  notice  and  in  such 
manner  as  he  deems  proper,  but  only  after  reasonable  oppor¬ 
tunity  to  the  person  to  be  heard,  may  amend  or  set  aside  the 
report  or  order,  in  whole  or  in  a  part.” 

(b)  The  second  and  third  paragraphs  of  section  410  of 
the  Federal  Seed  Act  (53  Stat.  1288) ,  are  amended  to  read 
as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy 
of  the  petition  to  be  delivered  to  the  Secretary,  and  the  Sec¬ 
retary  shall  thereupon  file  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  If  before  such  record  is  filed,  the  Secretary 
amends  or  sets  aside  his  report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on 
application  of  the  Secretary,  may  issue  a  temporary  injunc- 
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tion  restraining,  to  the  extent  it  deems  proper,  the  person 
and  his  officers,  directors,  agents,  and  employees  from  vio¬ 
lating  aity  of  the  provisions  of  the  order  pending  the  final 
determination  of  the  appeal.” 

(c)  The  first  and  second  sentences  of  section  411  of 
the  Federal  Seed  Act  (53  Stat.  1288) ,  are  amended  to 
read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is 
issued  under  section  409  fails  to  obey  the  order,  the  Secretary 
of  Agriculture,  or  the  United  States,  by  its  Attorney  General, 
may  apply  to  the  court  of  appeals  of  the  United  States, 
within  the  circuit  where  the  person  against  whom  the  order 
was  issued  resides  or  has  his  principal  place  of  business,  for 
the  enforcement  of  the  order,  and  shall  file  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  application  the  court 
shall  cause  notice  thereof  to  be  served  upon  the  person 
against  whom  the  order  was  issued.” 

Sec.  25.  The  second  and  third  sentences  of  subsection 
(a)  of  section  43  of  the  Investment  Company  Act  of  1940, 
as  amended  (54  Stat.  844) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission 
or  any  officer  thereof  designated  by  the  Commission  for 
that  purpose,  and  thereupon  the  Commission  shall  file  in  the 
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court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdition  to  affirm,  modify,  or  set  aside 
such  order,  in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection 
(a)  of  section  213  of  the  Investment  Advisers  Act  of  1940, 
as  amended  (54  Stat.  855) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or 
any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  such  court  shall  have  ex¬ 
clusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part.” 

Sec.  27.  (a)  The  third  sentence  of  paragraph  (1)  of 
subsection  (b)  of  section  632  of  the  Act  of  July  1,  1944, 
as  added  by  the  Hospital  Survey  and  Construction  Act  (60 
Stat.  1048),  is  amended  to  read  as  follows:  “The  Surgeon 
General  shall  thereupon  file  in  the  court  the  record  of  the 
proceedings  on  which  he  based  his  action,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection 
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1  (b)  of  section  632  of  the  Act  of  July  1,  1944,  as  added  by 

2  the  Hospital  Survey  and  Construction  Act  (60  Stat.  1048) , 

3  is  amended  to  read  as  follows : 

4  “  (2)  The  findings  of  fact  by  ,the  Sur  geon  General,  un- 

5  less  substantially  contrary  to  the  weight  of  the  evidence,  shall 

6  be  conclusive;  but  the  court,  for  good  cause  shown,  may  re- 

7  mand  the  case  to  the  Surgeon  General  to  take  further  evi- 

8  dence,  and  the  Surgeon  General  may  thereupon  make  new  or 

9  modified  findings  of  fact  and  may  modify  his  previous  action, 

10  and  shall  file  in  the  court  the  record  of  the  further  pro- 

11  ceedings.” 

12  Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  sec- 

13  tion  205  of  the  Sugar  Act  of  1948  (61  Stat.  927),  is 

14  amended  to  read  as  follows:  “Within  thirty  days  after  the 

15  filing  of  said  appeal  the  Secretary  shall  file  with  the  court 

16  the  record  upon  which  the  decision  complained  of  was 

17  entered,  as  provided  in  section  2112  of  title  28,  United 

18  States  Code,  and  a  list  of  all  interested  persons  to  whom 

19  he  has  mailed  or  otherwise  delivered  a  copy  of  said  notice 

20  of  appeal.”. 

21  Sec.  29.  The  second  and  third  sentences  of  subsection 

22  (a)  of  section  14  of  the  Internal  Security  Act  of  1950  (64 

23  Stat.  1001),  are  amended  to  read  as  follows:  “A  copy  of 
21  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
25  the  court  to  the  Board,  and  thereupon  the  Board  shall  file 
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in  the  court  the  record  in  the  proceeding,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  of  the 
proceeding  and  shall  have  power  to  affirm  or  set  aside  the 
order  of  the  Board;  but  the  court  may  in  its  discretion  and 
upon  its  own  motion  transfer  any  action  so  commenced  to 
the  United  States  Court  of  Appeals  for  the  circuit  wherein 
the  petitioner  resides.”. 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1028) ,  is  amended 
to  read  as  follows : 

“  (e)  Until  the  record  in  a  case  shall  have  been  filed 
in  a  court,  as  hereinafter  provided,  the  Board  may  at  any 
time,  upon  reasonable  notice  and  in  such  manner  as  it 
shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of 
section  111  of  the  Internal  Security  Act  of  1950  (64  Stat. 
1028),  are  amended  to  read  as  follows:  “The  Board  shall 
thereupon  file  in  the  court  the  record  of  the  proceedings 
before  the  Board  with  respect  to  the  matter  concerning  which 
judicial  review  is  sought,  as  provided  in  section  2112  of 
title  28,  United  States  Code  *  *  *  Upon  the  filing  of  such 
petition  the  court  shall  have  jurisdiction  of  the  proceeding, 
which  upon  the  filing  of  the  record  with  it  shall  be  exclusive, 
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and  shall  have  power  to  affirm,  modify,  or  set  aside,  or  to 
enforce  or  enforce  as  modified  the  order  of  the  Board.”. 

(c)  The  first  sentence  of  subsection  (d)  of  section  111 
of  the  Internal  Security  Act  of  1950  (60  Stat.  1029),  is 
amended  to  read  as  follows : 

“(d)  If  either  party  shall  apply  to  the  court  for  leave 
to  adduce  additional  evidence  and  shall  show  to  the  satis¬ 
faction  of  the  court  that  such  additional  evidence  is  material 
and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or 
its  hearing  examiner,  the  court  may  order  such  additional 
evidence  to  he  taken  before  the  Board  or  its  hearing  examiner 
and  to  be  made  a  part  of  the  record.” 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29, 
1950  (64  Stat.  1130) ,  is  amended  to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been  terminated 
on  a  motion  to  dismiss  the  petition,  the  agency  shall  file  in 
the  office  of  the  clerk  of  the  court  of  appeals  in  which  the 
proceeding  is  pending  the  record  on  review,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7 
of  the  Act  of  December  29,  1950  (64  Stat.  1131),  is 
amended  to  read  as  follows:  “The  agency  may  modify  its 
findings  of  fact,  or  make  new  findings,  by  reason  of  the 
additional  evidence  so  taken  and  may  modify  or  set  aside 
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its  order  and  shall  file  in  the  court  such  additional  evidence, 
such  modified  findings  or  new  findings,  and  such  modified 
order  or  the  order  setting  aside  the  original  order.”. 

Sec.  32.  The  second  and  third  sentences  of  subsection 
(b)  of  section  208  of  the  Federal  Coal  Mine  Safety  Act, 
as  amended  (66  Stat.  702) ,  are  amended  to  read  as  follows: 
“Upon  receipt  of  such  copy  of  a  notice  of  appeal  the  Board 
shall  file  in  such  court  the  record  upon  which  the  order  com¬ 
plained  of  was  made,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  The  costs  of  certifying  and  filing  such 
record  shall  be  paid  by  the  party  making  such  appeal.”. 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection 
(b)  of  section  207  of  the  International  Claims  Settlement 
Act  of  1949,  as  amended  (69  Stat.  564),  are  amended  to 
read  as  follows:  “Such  petition  for  review  must  be  filed 
within  sixty  days  after  the  date  of  mailing  of  the  final  order 
of  denial  by  said  designee  and  a  copy  shall  forthwith  be 
transmitted  to  the  said  designee  by  the  clerk  of  the  court. 
Within  forty-five  days  after  receipt  of  such  petition  for 
review,  or  within  such  further  time  as  the  court  may  grant  for 
good  cause  shown,  said  designee  shall  file  an  answer  thereto, 
and  shall  file  with  the  court  the  record  of  the  proceedings 
with  respect  to  such  claim,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

Sec.  34.  The  second  and  third  sentences  of  section  9 
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of  the  Bank  Holding  Company  Act  of  1956  (70  Stat.  138) 
are  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  he  forthwith  transmitted  to  the  Board  by  the  clerk 
of  the  court,  and  thereupon  the  Board  shall  file  in  the  court 
the  record  made  before  the  Board,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  the  court  shall  have  jurisdiction  to  affirm,  set 
aside,  or  modify  the  order  of  the  Board  and  to  require  the 
Board  to  take  such  action  with  regard  to  the  matter  under 
review  as  the  court  deems  proper.” 

Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or 
modify  any  provision  of  the  Administrative  Procedure  Act. 
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HOUSE 

t 

|OFRIATIONS.  Received  the  conference  report  on  H.R.  5189,  the  Interioi 
/at^°n  ^or  ^^8,  which  includes  Forest  Service  items  (H.  1  t. 

.  'V/pp*  9^°"42>  9494).  See  table  at  the  end’of  this  Digest  for  :  urina¬ 
tion  regarding  Forest  Service  items. 

^  i^UeS*”  ^  Hep.  Kirwan  for  permission  to  file  a  conference  report  on 
H.R.  744 fV  the  agricultural  appropriation  bill,  by  midnight,  Thurb. ,  June  27, 
was  withdrawn  at  the  request  of  Rep.  Harrison,  Va.  (p.  9442).  ,It  is  under¬ 
stood  that  tW  report  of  the  conferees  will  not  be  filed  for  approximately  a 
week. 


18.  PEANUTS.  The  Agriculture  Committee  reported  with  amendment  H.R.  6570,  to  amend 

the  Agricultural  Adjustment  Act  of  1938  so  as  to  remove  green  peanuts  from  the 
marketing  penalty  provisions  (H.  Rept.  649). 

19.  ORGANIZATION.  The  Gove^ment  Operations  Committee  reported  with  amendment  H.R. 

8364,  to  amend  the  Reorganization  Act  of  1949  so  4s  to  make  the  Act  applicable 
to  reorganization  plans  transmitted  to  Congress,/ at  any  time  before  June  1, 

1959  (H.  Rept.  657).  p.  94^ 

20.  HOUSING.  Received  the  conference  report  on/fl.R.  6659,  the  housing  bill  for 

1957  (H.  Rept.  659).  (pp.  9442X9487-93/9494)  Authorizes  grants  by  the 
Housing  and  Home  Finance  Administrator  to  the  land-grant  colleges  for  farm 
housing  research  of  not  to  exceed  $^00/00  for  each  of  the  years  1958  and 
1959  as  proposed  by  the  House,  instead  of  $200,000  for  each  of  these  years  as 
proposed  by  the  Senate. 

_ _ _ ZL 

21.  ADMINISTRATIVE  ORDERS.  A  subcommittee  of  the  Judiciary  Committee  ordered 

reported  with  amendment  H.R.  6788,  to  authorize  the  abbreviation  of  the 
record  on  the  review  of  enforcement  of  orders  of  administrative  agencies  by 
the  courts  of  appeals,  p.  P589 _ 

ordered. 

-2.  ACCOUNTING.  The  Govemmem:  Operations  Committee/rfcmot^d  H.R.  8195,  to 
facilitate  the  payment/of  Government  checks,  p.  Dj$9 

23.  SURPLUS  DISPOSAL.  Received  from  this  Department  a  progress  report  on  the 

orderly  liquidation  of  stocks  of  agricultural  conmoditi^s  held  by  CCC, 
reflecting  estimZed  activity  under  the  various  disposalXrograms,  programs  of 
disposition,  ana  estimated  remaining  inventory  as  of  June  3p,  1958.  pp.  9493-9< 

24.  FORESTRY.  Both  Houses  received  from  this  Department  and  the  Department  of  the 

Army  a  notixe  of  Intention  of  the  two  Departments  to  interchange  jurisdiction 
of  certain  military  and  national  forest  lands,  pursuant  to  Publi^Law  804,  84th 
Congres/.  pp.  9358,  9494 

reived  a  Wise.  Legislature  memorial  favoring  legislation  to  ^strict  the 
imputation  of  plywood.  p.  9495 

PERSONNEL.  Passed  as  reported  H.R.  6523,  to  amend  the  Federal  Employees  \^ompen* 
Nation  Act  to  provide  compensation  for  employees  of  the  U.S.  suffering 
injuries  from  war-risk  hazards  or  during  detention  by  a  hostile  force  or 
person,  p.  9447 

Rep.  Lane  spoke  on  the  need  for  a  progi'am  to  decrease  the  shortage  of 
scientists,  engineers,  and  teehnl  rl  aits.  pp.  9A64-65 


-  4  - 


Received  from  the  Commerce  Department  a  proposed  bill  to  authorize  the 
.establishment  of  88  positions  for  specially  qualified  scientific  and  profesai 
_  ;rsonnel  in  Commerce  at  rates  of  compensation  not  to  exceed  the  maximum  rate 
payable  under  Public  Law  313,  80th  Congress;  to  Post  Office  and  Civil  Sexyi.ce. 
Committee,  p.  9494 


26.  POSTAL  SERVICE.  Received  from  the  Postmaster  General  a  cost  ascertain 
for  the  1956  fiscal  year,  p.  9494 


mt  report 


27.  LEGISLATIVE  PROGRAM.  Rep.  McCormack  announced  that  the  Interior /Appropriation 
bill  will  probably  be  considered  today,  June  28.  p.  9465 


\ 


ITSMS  IN  APPENDIX 


28.  CONSERVATION.  Rep.  McGovern  inserted  an  editorial  which /ietails  the  efforts  of 

a  S.  Dak.  farmer  in  the  field  of  conservation  farming. /p.  A5151 

29,  WATER  RESOURCES.  Rep.  Brooks  inserted  a  speech  deli/ered  before  the  Nat'l 

Rivers  and  Harbors  Congress,  "Water  Resources  and/the  Tidelands  Area."  pp. 
A5153-4 


30.  INFORMATION;  CORN.  Rep.  Curtis\  Mo. ,  inserted/a  letter  from  the  executive 
editor  of  the  Congressional  Quarterly  news  features  in  defense  of  certain 
charges  made  against  the  Quarterly's  method  of  reporting  rollcall  votes,  in¬ 
cluding  the  votes  on  the  corn  billdy  pp/  A5181-3 

3L  CORN.  Rep.  Coed  inserted  an  article, /^jrow  Corn  for  Plastics,"  which  points  to 
another  specific  use  of  agricultura/prbhucts  for  industrial  purposes,  pp. 
A5161-2 

Rep.  Knutson  stated  that  the/corn  tasSel,  perhaps  better  than  any  other 
symbol,  would  be  a  fitting  emblem  for  our  country,  and  inserted  articles  and  a 
letter  on  this  subject,  pp.  A5166-7 

32.  REORGANIZATION.  Rep.  Cretella  inserted  a  group  message  on  the  Hoover  Commission 

Reports  prepared  by  a  grohp  of  private  citizens  outlining  certain  objectives, 
pp.  A5169-70  7 

33.  INSECTICIDES.  Rep.  Reuss  stated  that  lovers  of  wildlifeNJihe  country  over  are 

deeply  concerned  oyer  the  effects  of  chemical  sprays  forstrees  and  other 
vegetation  on  fistr  and  wildlife  and  inserted  articles  by  conservationists  on 
this  subject,  p;  A5174 

34.  4-H  CLUBS.  Rep.  Ikard  inserted  an  award  winning  speech  by  a  4-k  Club  Member 
describing  some  of  the  accomplishments  of  club  members,  pp.  A51^5-6 

BILLS  INTRODUCED 


35,  DAIRY  PRODUCTS.  S.  2408,  by  Sen.  Thye,  to  authorize  a  special  milk  program,  a  _ 

veterans  and  Armed  Forces  dairy  products  program,  and  an  accelerated  brucellosis 
eradication  program;  to  Agriculture  and  Forestry  Committee. 

36.  RECREATION.  S.  2409,  by  Sen.  Neuberger,  to  establish  a  Federal  Recreation  SeWic< 

in  the  Department  of  Health,  Education  and  Welfare;  to  Labor  and  Public  Wei  far* 
Committee.  Remarks  of  author,  pp.  9359-60 
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HIGHLIGHTS:  House  debated  mutual 'security  authorization  bill.  House  committee 
reported  bill  to  permit  use  of  soil\bank  acreage  in  establishing  future  acreage 
allotments.  Senate  received  USDA  fee\J  graina/report.  Sen.  Fulbright  announced 

postponement  of  hearings  on  bill  to  ino^eas^f?  interest  rates  on  certain  Government 
loans. 


HOUSE 


1.  FOREIGN  AID.  Continuedydebate  on  S.  2130,  the  mutual  Security  authorization  bill, 

pp.  10713-66 

2.  ACREAGE  ALLOTMENTS^/  The  Agriculture  Committee  reported  without  amendment  H.R. 

8030,  to  amend  the  Agricultural  Adjustment  Act  of  1938  so  to  provide  that 
acreage  placed JLn  the  soil  bank  shall  be  counted  as  a  part  of  total  acreage  for 
purposes  of  e/rablishing  future  acreage  allotments  for  a  farrn^H.  Rept.  817). 
p.  10771 

3.  FORESTRY.  /Conferees  were  appointed  on  S.  469,  to  authorize  the  U.S\to  defray 

the  cost"  of  assisting  the  Klamath  Indians  to  prepare  for  termination. of  Federal 
superylsion,  and  to  defer  sales  of  tribal  property,  including  timberlXnds. 

(p.  /0105)  Senate  conferees  were  appointed  June  24. 

_ _  x 

4.  ADMINISTRATIVE  ORDERS.  The  Judiciary  Committee  ordered  reported  with  amendment 

H.R.  6788,  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the 
review  or  enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  ' 
the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders.  p.  D658 


GRANTS- IN- AID.  Rep.  Pelly  urged  the  passage  of  legislation  authorizing  a  stuj 
of  Federal  grants-in-aid.  pp.  10766-67 


SENATE 


6.  FEElX  GRAINS.  Received  from  this  Department  a  report  on  the  study  of 
methods  of  improving  the  feed  grain  program,  p.  10642 


>ssible 


7. 


LOANS.  Sen.  Fulbright  announced  the  postponement  of  the  Banking  Ana  Currency 
CommitteeVhearings  on  S.  2427,  to  improve  the  coordination  between  the  loan 
programs  and  fiscal  and  credit  policies  of  the  Federal  Government,  until  the 
next  sessiorkof  Congress,  and  inserted  correspondence  with /Che  Budget  Bureau 
on  the  effectkof  the  bill,  including  an  increase  from  2%/to  3  5/87,  for  REA 
loans  from  the'Treasury  and  from  37,  to  3  3/4%  for  FHA  loans,  and  an  increase 
to  the  same  rate\ as  the  minimum  for  new  borrowers,  n 6.  10652-3 


8.  TOBACCO.  Sen.  Coopek  urged  the  Senate  to  wait  for  m6re  studies  on  whether 
cancer  was  caused  by\igarette  smoking  before  ena/ting  bills  to  require 
warning  labels  on  cigarette  packages,  and  inserted  statements  by  a  scientist  ^ 
and  men  in  the  tobacco  industry  commenting  on /fhe  Surgeon  General's  statement, 
pp.  10658-61 


9.  DISASTER  RELIEF.  Sen.  Yarborough  inserted/a  report  from  the  Small  Business 
Administration  relative  to  th<Kdisasterp  in  Texas  this  spring,  pp.  10664-5 


INTEREST  RATES.  Sen.  Bush  inserted  t/bles  showing  interest  rates  abroad  and  a 
statement  on  the  monetary  restrain^  imposed  by  European  nations  in  order  to 
check  inflation,  pp.  10640-1 


11.  WEATHER- CONTROL  RESEARCH.  In  reporting  ^  86  (See  Digest  121)  to  provide  for 
research  in  cloud  modification,  the  Commrttee  amended  the  bill  so  as  to  (1) 
give  the  National  Science  Foundation  overall  authority  over  the  program 
through  grants  to,  or  contracts  with,  publicvor  private  institutions  or 
agencies  and  (2)  enlarge^the  scope  of  the  program  so  as  to  include  the  phases 
of  weather  modification  such  as  suppression  orNjiminishing  of  hail,  lightning 


fog,  smog,  tornadoes/ and  other  weather  phenonemJ 


PUBLIC  WORKS  APPRO/klATION  BILL,  1958.  The  Senate  report  on  this  bill,  H.R. 
8090,  dated  July^,  includes  statements  as  follows: 

Water  req/urce  development.  "The  program  of  watek  resource  development 
has  not  had  / green  light  for  almost  two  decades.  In  fact,  except  for  the 
navigationyphase  of  this  program,  its  entire  existence  ha\  been  marked  with 


one  emergency  after  another. . . 

"During  the  previous  2  years  this  committee  recommendedNa  number  of  new 
starts/on  urgently  needed  and  long-deferred  projects.  The  dayvis  here  when 
thisvcountry  needs  an  accelerated  program  of  soil  and  water  conservation  due 
to  A  succession  of  emergencies.  The  program  for  conservation  of\ur  natural 
r/sources  has  lagged  far  behind  the  general  economic  development  ok.  this 
Jation.  The  committee  has  therefore  recommended  a  few  new  starts  on\projects 
in  each  of  the  major  fields  of  resource  development  covered  in  this  bjSll. 

The  relationship  of  these  programs  to  our  economy  are  discussed  in  the  follow¬ 
ing  paragraphs." 

Water  Supply.  "The  River  and  Harbor  bill,  S.  497,  as  passed  by  the 
Senate  includes  provision  for  a  more  realistic  approach  to  the  repayment  by' 
local  interests  for  the  cost  of  water  supply  features  of  multi-purpose  reser-^ 
voirs.  For  a  number  of  years  this  committee  has  discussed  in  its  reports  the 
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HOUSE 


1.  APPROPRIATIONS.  Received  the  conference  report  on  hA  7665,  the  Defense  De¬ 
partment  appropriation  bill  for  1958  (H*  Rept.  8Ul) •  pjK  11287-9 


2.  ADMINISTRATIVE  ORDERS.  The  Judiciary  Committee  reported  with  amendment  H.  R. 
6788,  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement 
of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers,  and  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders  (H.  Rept,  a  )• 

11325  _ _ _ _ _ - . — 

ELI  CAT  ION.  The  Public  Works  Committee  reported  without  amendmen^  H «  R, 

8(  o  authorize  the  construction  of  certain  works  of  improvement  mythe 

N:  ,  River  for  power  (H.Rept.  862).  p.  11325 

^DSj  PERSONNEL.  A  subcommittee  of  the  Public  Works  Committee  ordered  reputed. 
19Ul,  to  authorize  the  payment  by  the  Bureau  of  Public  Roads  of  P 

tion  and  subsistence  costs  to  temporary  employees  on  direct  Federal  highway 

projects,  g.  D68U 


5.  COMMITTEE  ASSIGNMENTS.  Rep.  Boyle,  Ill.,  resigned  from  the  Judiciary  Committee 
and  was  elected  a  member  of  the  Appropriations  Committee,  p.  11319 


SENATE 


6.  INDUSTRIAL  USES,  Sen.  Hruska  urged  that  an  expanded  program  for  researc^on 
industrial  uses  of  agricultural  products  be  undertaken  immediately,  any  in¬ 
serted  a  favorable  editorial,  pp.  11237-8 


7.  DISASTERNRELIEF •  Sen.  Bush  urged  disaster  relief  for  daily  farmers' and  others 
faced  with  destruction  of  their  hay  crop  because  of  the  drought  ,/p.  112U3 


8.  FARM  PR0GRAM\  Sen.  Humphrey  inserted  two  letters  to  the  editor  criticizing  the 


present  farm  program  and  urging  aid  for  family  farms,  pp.  11250-1 


9.  GRAIN.  Sen.  Humphrey  inserted  correspondence  with  grain  rrferchants  opposing  the 
change  from  bushels  to  hundredweights  in  grain-handling^ procedures .  pp. 11251-2 


10.  LANDS.  The  Public  Lamte  subcommittee  ordered  reported  to  the  full  Interior  and 
Insular  Affairs  Committee  with  amendments  H.R.  5£38.»  to  provide  that  with¬ 
drawals  and  restrictions^ of  more  than  5,000  acres  of  public  lands  shall  be 
ineffective  until  approved  by  Congress,  p.  D68; 


11.  FOREST  ROADS.  Sen.  NeubergerSurged  development  of  more  forest  access  roads,  and 


inserted  an  article  by  Sen.  Magnuson,  and  Kis  correspondence  with  Sen.  Chavez, 
supporting  S.  1136,  to  increaseS^he  authorization  for  Federal  construction  of 
timber  access  roads,  pp.  11225-6 


12.  TOBACCO.  Sen.  Neuberger  inserted  tw^articles  on  cigarettes  and  public  health 
education  about  tobacco,  pp.  11227, 


13.  INTEREST  RATES.  Sens.  Gore,  Johhston,  and.  Wiley  discussed  the  latest  interest 
rate  increase  and  its  effect  pn  the  economy  and  standard  of  living,  p.  11233 


ITEMS  IN  APPENDIX 


lU.  PARITY.  Sen,  Sparkman  inserted  an  editorial,  "Let’s  Keep  the  Parity  Principle/ 
which  states  that  "Secretary  Benson  has  not  proved  that  the  parity  principle 
has  failed.  He  has  simply  proved  that  there  has  been  too  much  looseness  in 
enforcing  or  carrying  out  the  parity  principle."  pp.\A5922-3 


15.  TOBACCO.  Sen.  Neuberger  inserted  an  editorial,  "Do  You\ant  to  Support  Tobacco? 
and  stated  that  this  points  our  "compelling  arguments  f oriremoving  tobacco  fron 
the  list  of  basic  crops  eligible  for  Federal  financial  assistance."  p.  A592U 


16.  INFLATION, y/Rep.  Ray  stated  the  specter  of  inflation  is  becoming  increasingly 
real  and/ important  in  the  minds  of  rapidly  growing  numbers  of  people  and  in¬ 
serted/an  article  on  this  subject,  p.  A5928 

Rep.  Hiestand  stated  the  basic  cause  of  inflation  is  Government\spending, 
but/that  we  cannot  lick  spending  unless  the  people  of  the  U.  S.  areS^ack  of  us* 

p/ A5931 


17*/rUBLIC  WORKS,  Various  speeches,  discussions  and  insertions  on  the  omnibi 
public  works  bill  now  pending,  pp.  A5915,  A5928,  A5933,  A5936-7,  A59i|2 


18.  COTTON.  Rep.  Rogers,  Mass,  inserted  a  letter  and  fact  sheet  from  the  Textile' 
Workers  Union  of  America  dealing  with  the  problem  of  raw  cotton  and  discussing 
the  position  the  Union  takes  on  legislation  on  cotton  marketing  now  pending  in 
the  Congress,  pp.  A5929-30 


85th  Congress  1  HOUSE  OF  REPRESENTATIVES  (  Report 

1st  Session  j  j  No.  842 


AUTHORIZING  ABBREVIATED  RECORDS  IN  REVIEWING 
ADMINISTRATIVE  AGENCY  PROCEEDINGS 


July  23,  1957. — Ordered  to  be  printed 


Mr.  Willis,  from  the  Committee  on  the  Judiciary,  submitted  the 

following 

REPORT 

|To  accompany  H.  R.  6788] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.  R.  6788)  to  authorize  the  abbreviation  of  the  record  on  the  review 
or  enforcement  of  orders  of  administrative  agencies  by  the  courts  of 
appeals  and  the  review  or  enforcement  of  such  orders  on  the  original 
papers  and  to  make  uniform  the  law  relating  to  lie  record  on  review 
or  enforcement  of  such  orders,  and  for  other  purposes,  having  con¬ 
sidered  the  same,  report  favorably  thereon  with  amendments  and 
recommend  that  the  bill  do  pass. 

The  amendments  are  as  follows: 

No.  1.  Page  2,  line  8,  strike  out  "rules”  and  insert  "rules,  which  so 
far  as  practicable  shall  be  uniform  in  all  such  courts”. 

Page  2,  line  12,  strike  out  “in  which”  and  insert  “to  the  extent  that”. 

No.  2.  Page  2,  line  20,  after  "proceeding”,  change  the  period  to  a 
comma  and  add: 

and  such  filing  of  such  certified  list  of  the  materials  compris¬ 
ing  the  record  and  such  subsequent  transmittal  of  any  such 
materials  when  and  as  required  shall  be  deemed  full  com¬ 
pliance  with  any  provision  of  law  requiring  the  filing  of  the 
record  in  the  court. 

No.  3.  Page  2,  line  21,  after  "for”,  add  "and  transmitted  to”. 

No.  4.  Page  3,  line  2,  after  "which”,  strike  out  "in  its  judgment 
the  proceedings  may  be  carried  on  with  the  greatest  convenience  to 
all  the  parties  involved”  and  insert  "a  proceeding  with  respect  to 
such  order  was  first  instituted”. 

No.  5.  Page  3,  line  6,  after  “filed.”,  add — - 

For  the  convenience  of  the  parties  in  the  interest  of  justice 
such  court  may  thereafter  transfer  all  the  proceedings  with 
respect  to  such  order  to  any  other  court  of  appeals. 
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No.  6.  Page  4,  line  11,  strike  “necessary”  and  insert  “proper”. 

No.  7.  Page  4,  line  15,  strike  “If  the  rules  of  the  court  of  appeals 
in  which  a  proceeding  is  pending  do  not  require  the  printing  of  the 
entire  record  in  that  court  the”  and  insert  “The”. 

No.  8.  Page  4,  line  19,  after  “subsection”  insert  “and  if  so  requested 
by  the  petitioner  for  review  or  respondent  in  enforcement  shall,”. 

No.  9.  Page  5,  line  13,  at  the  end  of  the  line  strike  “proceedings” 
and  insert  “or  enforcement  proceedings.” 

No.  10.  Page  5,  between  lines  13  and  14,  insert  a  new  subsection: 

(d)  The  provisions  of  this  section  are  not  applicable  to  pro¬ 
ceedings  to  review  decisions  of  the  Tax  Court  of  the  United 
States  or  to  proceedings  to  review  or  enforce  those  orders  of 
administrative  agencies,  boards,  commissions,  or  officers 
which  are  by  law  reviewable  or  enforceable  by  the  district 
courts. 

No.  11.  Page  6,  line  10,  after  “therein”,  insert  “concurrently  with 
the  Commission  until  the  filing  of  the  record,”. 

No.  12.  Page  7,  line  21,  after  “therein”,  strike  the  comma  and 
insert  “concurrently  with  the  Commission  or  Board  until  the  filing  of 
the  record,”. 

No.  13.  Page  9,  line  16,  after  “Subsections”,  strike  “(b)  and  (c)” 
and  insert  “(b),  (c),  and  (d)”. 

No.  14.  Page  10,  between  lines  8  and  9,  insert  a  new  subsection: 

(d)  The  evidence  so  taken  or  admitted,  and  filed  as  afore¬ 
said  as  a  part  of  the  record,  shall  be  considered  by  the  court 
as  the  evidence  in  the  case.  The  proceedings  in  such  cases 
in  the  court  of  appeals  shall  be  made  a  preferred  cause  and 
shall  be  expedited  in  every  way.. 

No.  15.  Page  10,  line  20,  strike  “third  sentence”  and  insert  “third 
and  fourth  sentences.” 

No.  16.  Page  10,  line  21,  strike  out  “is”  and  insert  “are”. 

No.  17.  Page  11,  line  3,  after  “Code.”,  add — 

The  testimony  and  evidence  taken  or  submitted  before  the 
said  Commission,  duly  filed  as  aforesaid  as  a  part  of  the 
record,  shall  be  considered  by  the  court  as  the  evidence  in 
the  case. 

No.  18.  Page  12,  lines  18  and  19,  strike  “exclusive  jurisdiction,” 
and  insert  “jurisdiction,  which  upon  the  filing  of  the  record  shall  be 
exclusive,”. 

No.  19.  Page  14,  line  21,  strike  “members”  and  insert  “member”. 

No.  20.  Page  14,  line  23,  strike  “members”  and  insert  “member”. 

No.  21.  Page  16,  line  21,  strike  “exclusive  jurisdiction”  and  insert 
“jurisdiction,  which  upon  the  filing  of  the  record  shall  be  exclusive,”. 

No.  22.  Page  17,  line  5,  strike  “find”  and  insert  “finding”. 

No.  23.  Page  17,  line  6,  after  “it”,  strike  the  period  and  insert 
“under  the  provisions  of  this  Act.”. 

No.  24.  Page  17,  line  22,  strike  “Board”  and  insert  “Commission”. 

No.  25.  Page  17,  line  23,  strike  “Board”  and  insert  “Commission”. 

No.  26.  Page  17,  line  24,  strike  “Board”  and  insert  “Commission”. 

No.  27.  Page  18,  line  22,  after  “it”,  strike  the  period  and  insert 
“under  the  provisions  of  this  Act.” 

No.  28.  Page  19,  line  18,  after  “in”,  insert  “the  court”. 


AUTHORIZING  ABBREVIATED  RECORDS  3 

No.  29.  Page  20,  line  13,  strike  “The  third  sentence”  and  insert 
“(a)  The  second  and  third  sentences”. 

No.  30.  Page  20,  line  15,  strike  “is”  and  insert  “are”. 

No.  31.  Page  20,  line  16,  after  “follows:”,  insert — 

A  copy  of  the  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  or  other  officer  designated 
by  him  for  that  purpose. 

Page  20,  between  lines  19  and  20  insert  the  following  paragraph: 

(b)  The  first  sentence  of  paragraph  (3)  of  subsection  (f) 
of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(52  Stat.  1055),  as  amended,  is  amended  to  read  as  follows: 
“Upon  the  filing  of  the  petition  referred  to  in  paragraph  (1) 
of  this  subsection,  the  court  shall  have  jurisdiction  to  affirm 
the  order,  or  to  set  it  aside  in  whole  or  in  part,  temporarily  or 
permanently.” 

No.  32.  Page  22,  line  13,  after  “The”  strike  “second  and  third”  and 
insert  “second,  third  and  fourth”. 

No.  33.  Page  23,  between  lines  4  and  5,  insert  a  new  paragraph  as 
follows: 

The  evidence  so  taken  or  admitted  and  filed  as  aforesaid  as 
a  part  of  the  record,  shall  be  considered  by  the  court  as  the 
evidence  in  the  case.  The  proceedings  in  such  cases  in  the 
court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be 
expedited  in  every  way. 

No.  34.  Page  24,  line  4,  strike  “exclusive  jurisdiction”  and  insert 
“jurisdiction,  which  upon  the  filing  of  the  record  shall  be  exclusive,”. 

No.  35.  Page  24,  line  15  and  16,  strike  “exclusive  jurisdiction”  and 
insert  “jurisdiction,  which  upon  the  filing  of  the  record  shall  be 
exclusive,”. 

No.  36.  Page  24,  line  18,  after  “(a)”  strike  “The  third  sentence  of 
paragraph”  and  insert  “Paragraph”. 

No.  37.  Page  24,  line  21,  after  the  colon  insert  the  following  sub¬ 
section  : 

(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  ap¬ 
plication  under  section  625  or  section  654,  the  State  agency 
through  which  the  application  was  submitted,  or  if  any  State 
is  dissatisfied  with  the  Surgeon  General’s  action  under  sub¬ 
section  (a)  of  this  section,  such  State  may  appeal  to  the 
United  States  court  of  appeals  for  the  circuit  in  which  such 
State  is  located  by  filing  with  such  court  a  notice  of  appeal. 

The  jurisdiction  of  the  court  shall  attach  upon  the  filing  of 
such  notice.  A  copy  of  the  notice  of  appeal  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Surgeon 
General,  or  any  officer  designated  by  him  for  that  purpose. 

No.  38.  Page  28,  line  4,  strike  out  all  of  section  32  and  insert  in  lieu 
thereof : 

Subsection  (b)  of  section  207  of  the  Act  of  September  23, 

1950,  as  amended  (64  Stat.  974),  is  amended  by  adding  at  the 
end  of  that  subsection  three  additional  sentences  reading  as 
follows:  “The  local  educational  agency  affected  may  file  with 
the  court  a  petition  to  review  such  action.  A  copy  of  the 
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petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Commissioner,  or  any  officer  designated  by  him 
for  that  purpose.  Upon  the  filing  of  the  petition  the  court 
shall  have  jurisdiction  to  affirm  or  set  aside  the  action  of  the 
Commissioner  in  whole  or  in  part.” 

No.  39.  Page  20,  line  4,  strike  the  figure  “(1)”  and  insert  the  letter 

“(1)”. 

No.  40.  Page  22,  line  12,  strike  “a”  immediately  before  “part”. 

No.  41.  Page  26,  line  23,  insert  a  period  immediately  after  “Code”. 

EXPLANATION  OF  AMENDMENTS 

Amendment  No.  1 . — Several  of  the  Federal  agencies  and  the  Ameri¬ 
can  Bar  Association  propose  that  the  bill  be  amended  to  require  the 
adoption  of  uniform  rules.  While  uniformity  is  highly  desirable,  there 
will  be  special  conditions  in  particular  circuits  which  will  not  obtain 
generally.  This  amendment  seeks  substantial  uniformity  by  requir¬ 
ing  the  approval  of  the  Judicial  Conference  to  rules  promulgated  by 
the  various  courts  of  appeals  while  at  the  same  time  permitting  indi¬ 
vidual  courts  to  make  special  provision  required  by  peculiar  local 
conditions. 

The  latter  part  of  this  amendment  makes  it  clear  that  the  rules  to 
be  adopted  by  the  courts  of  appeals  may  cover  the  matters  of  time 
of  filing,  manner  of  filing,  and  contents  of  the  record  to  the  full  extent 
that  such  matters  or  any  of  them  are  not  specifically  covered  by 
applicable  statutes. 

Amendment  No.  2. — Subsection  (a)  of  new  section  2112  has  been 
expanded  in  accordance  with  suggestions  made  at  the  hearing  on 
May  17,  1956,  to  provide  that  the  rules  of  court  may  authorize  the 
agency  concerned,  to  file  a  certified  list  of  the  materials  comprising 
the  record  and  retain  the  actual  papers  in  its  physical  custody  to  be 
transmitted  to  the  court  only  when  and  if  required  by  the  court  in 
its  consideration  of  the  case.  This  procedure  has  been  recently  tried 
in  several  of  the  courts  and  found  feasible.  In  carrying  out  this  pro¬ 
vision  the  instant  amendment  was  inserted  to  provide  that  the  filing 
of  a  certified  list  of  materials  will  be  deemed  full  compliance  with  any 
provision  of  law  requiring  the  filing  of  the  record. 

Amendment  No.  3. — This  amendment  was  made  in  the  interest  of 
precision  to  implement  the  provisions  of  amendment  No.  2. 

Amendments  Nos.  4  and  5. — The  bill,  as  introduced,  provided  that 
if  proceedings  have  been  instituted  in  two  or  more  courts  with  respect 
to  the  same  order,  the  agency  would  be  required  to  file  the  record  in 
that  court  which  in  its  judgment  would  be  most  convenient  to  the 
parties,  and  the  other  courts  were  then  to  transfer  their  proceedings 
to  it.  This  was  intended  to  provide  statutory  authority  for  the  pro¬ 
cedure  developed  bv  the  courts  in  this  situation.  See  Columbia  Oil 
and  Gas  Co.  v.  Securities  and  Exchange  Commission  (3d  Cir.  1943,  134 
F.  2d  265);  L.  J.  Marquis  &  Co.  v.  Securities  &  Exch.  Com.  (2  Cir. 
1943,  134  F.  2d  335);  L.  J.  Marquis  &  Co.  v.  Securities  &  Exchange 
Com.  (3  Cir.  1943,  134  F.  2d  822).  This  provision  would  have  pro¬ 
vided  a  general  rule  applicable  to  all  agency  review  cases.  The  use 
of  the  phrase  “in  its  judgment”  was  intended  to  make  clear  that  the 
choice  of  forum  in  such  a  case  was  in  the  discretion  of  the  agency  and 
was  not  to  be  reviewable  except  for  clear  abuse  of  discretion.  How- 
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ever ,  the  Ameiican  Bar  Association  and  several  of  the  agencies  found, 
fault  with  the  provision  and  recommended  that  the  court  of  appeals— 
and  not  a  Federal  agency  in  which  the  first  proceeding  was  insti¬ 
tuted,  should  have  exclusive  jurisdiction  of  all  proceedings  involving 
the  same  order  with  authority  to  transfer  all  the  proceedings  to  an¬ 
other  court  of  appeals  if  that  would  best  serve  the  convenience  of  the 
parties.  The  committee  has  adopted  this  suggestion,  and  the  instant 
amendments  carry  out  this  recommendation. 

Amendment  No.  6. — It  was  suggested  that  additional  portions  of 
the  record  ought  to  he  ordered  filed  when  the  court  thinks  it  “proper.” 
It  need  not  be  shown  to  be  “necessary”  before  the  court  may  do  so. 
Accordingly,  this  amendment  was  adopted  to  carry  out  the  suggestion. 

Amendment  No.  7. — Following  the  introduction  of  the  bill,  it  de¬ 
veloped  that  as  a  result  of  recent  rule  changes,  no  court  of  appeals  now 
requires  the  entire  record  to  be  printed,  this  limitation  rendered  the 
provision  affected  by  this  amendment  unnecessary. 

Amendment  No.  8. — The  American  Bar  Association  suggested  that 
|  the  petitioner  for  review  and  the  respondent  in  enforcement  proceed¬ 
ings  should  have  the  option  to  require  the  entire  proceeding  to  be 
filed  in  the  court.  Since  subsection  (T)  of  new  section  2112  includes  a 
provision  giving  the  agencies  the  right,  at  their  option,  to  file  the 
entire  record  in  the  courts,  it  was  deemed  proper  that  petitioners  and 
respondents,  at  their  option,  should  also  have  the  same  right,  and 
this  amendment  so  provides. 

Amendment  A To.  9. — This  amendment  makes  a  technical  change  in 
the  bill. 

Amendment  No.  10. — This  amendment  was  adopted  to  make  clear 
that  the  bill  is  not  intended  to  apply  to  the  review  of  decisions  of  the 
Tax  Court,  which  is  not  an  administrative  agency,  or  to  the  review  of 
agency  orders  which  are  by  law  reviewable  by  the  district  courts  and 
not,  in  the  first  instance,  by  the  several  courts  of  appeals. 

Amendments  Nos.  1 1  and  12. — These  amendments  remove  any  possible 
ambiguity  as  to  the  right  of  the  Federal  Trade  Commission  to  modify 
or  revoke  an  order  under  review  prior  to  the  filing  of  the  record.  At 
the  same  time,  the  amendments  do  not  interfere  with  the  basic  scheme 
of  the  bill  to  make  clear  in  all  cases  that  jurisdiction  attaches  in  the 
court  of  appeals  for  the  purpose  of  making  interlocutory  and  pro- 
|  cedural  orders  from  the  time  of  the  filing  of  the  petition  for  review. 

Amendments  Nos.  18,  14,  15,  16,  and  17. — These  are  clarifying 
amendments,  and  were  suggested  bv  the  Department  of  Agriculture. 

Amendment  No.  18.- — This  amendment  was  adopted  at  the  sugges¬ 
tion  of  the  Securities  and  Exchange  Commission  to  make  clear  that 
that  Commission  has  concurrent  jurisdiction  with  the  court  of  appeals 
to  modify,  amend,  or  revoke  its  own  order  between  the  time  the 
petition  for  review  is  filed  and  the  time  the  record  is  filed.  This 
permits  the  Commission  to  carry  out  the  provisions  of  the  Seciuities 
and  Exchange  Act  of  1934,  the  Public  Utility  Holding  Company  Act 
of  1935,  the  Investment  Company  Act  of  1940  and  the  Investment 
Advisers  Act  of  1940.  It  was  pointed  out  at  the  hearing  that,  in 
these  cases,  there  is  no  advantage  to  be  gained  by  conferring  exclusive 
jurisdiction  on  the  court  of  appeals  before  the  record  is  filed  in  that 
court.  In  fact,  in  some  instances,  such  a  procedure  might  have  the 
effect  of  depriving  a  party  of  the  right  of  a  rehearing  before  the  Com- 
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mission  and  might  be  construed  to  deny  the  Commission  the  power 
to  stay  its  own  orders  after  the  filing  of  a  petition  for  review. 

Amendments  Nos.  19  and  20. — These  amendments  correct  typo¬ 
graphical  errors. 

Amendment  No.  21. — See  explanation  of  amendment  No.  18  above. 

Amendment  No.  22. — This  amendment  corrects  typographical  error. 

Amendment  No.  23. — This  is  a  clarifying  amendment. 

Amendments  Nos.  24,  25,  and  26. — These  amendments  are  needed  to 
indicate  that  the  definition  of  “commission”  includes  both  the  Federal 
Maritime  Board  and  the  Department  of  Commerce,  as  set  out  in 
section  905  (e)  of  the  Merchant  Marine  Act  of  1936,  as  amended. 

Amendment  No.  27. — This  is  a  clarifying  amendment. 

Amendment  No.  28. — This  is  a  technical  amendment. 

Amendments  Nos.  29,  SO,  and  31  are  procedural  amendments. 

Amendments  Nos.  32  and  33. — These  are  clarifying  amendments  sug¬ 
gested  by  the  Department  of  Agriculture. 

Amendments  Nos.  34  and  35. — See  explanation  of  amendment  No. 
18  above. 

Amendments  Nos.  36  and  37. — These  amendments  give  the  courts  of 
appeals  jurisdiction  upon  the  filing  of  the  notice  of  appeal. 

Amendment  No.  38. — Section  32  of  the  bill  as  introduced  is  deleted 
by  this  amendment.  The  Federal  Coal  Mine  Safety  Board  of  Review 
pointed  out  that  the  procedure  upon  review  of  the  orders  of  that 
Board  is  not  analogous  to  other  review  proceedings  covered  by  the 
bill.  The  Board’s  proceedings  are  purely  advisory  between  parties 
before  the  Board  and  the  Board  itself  is  not  a  party  to  the  review 
proceeding.  After  the  committee  had  decided  to  eliminate  these 
provisions  from  section  32  of  the  bill,  it  further  decided,  at  the  sug¬ 
gestion  of  the  Department  of  Health,  Education,  and  Welfare,  to 
add  a  provision  to  amplify  section  207  (b)  of  the  act  of  September  23, 
1950,  to  bring  that  law  in  harmony  with  the  other  provisions  of  the 
bill  affecting  the  Department  of  Health,  Education,  and  Welfare. 
This  provision  now  forms  section  32. 

Amendments  Nos.  39,  40,  and  41- — These  amendments  correct 
typographical  errors. 

PURPOSE 

The  purpose  of  the  bill  is  to  permit  the  several  courts  of  appeals  to 
adopt  rules  authorizing  the  abbreviation  of  the  transcript  and  other 
parts  of  the  record  made  before  Federal  administrative  agencies  when 
the  orders  of  those  agencies  are  to  be  reviewed  by  the  courts  of  appeals. 

In  many  instances  much  of  the  record  made  before  such  agencies 
is  not  relevant  to  the  questions  actually  raised  on  appeal.  This 
legislation,  in  permitting  an  abbreviated  record  to  be  transmitted, 
should  result  in  a  substantial  saving  of  time  and  money  without  inter¬ 
fering  with  any  of  the  appellate  rights  which  persons  now  have  under 
existing  law. 

BACKGROUND 

In  1953  the  Judicial  Conference  of  the  United  States  referred  to  its 
Committee  on  Revision  of  the  Laws  a  proposal  that  existing  statutes 
be  amended  so  as  to  permit  administrative  agencies  whose  orders  are 
to  be  reviewed  by  a  court  of  appeals  to  send  to  the  court  an  abbrevi¬ 
ated  record  where  the  whole  record  is  not  necessary.  The  proposal 
also  provided  for  the  authorization  of  the  use  of  the  original  papers 
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in  appropriate  cases  in  lieu  of  a  transcript,  the  papers  to  be  returned 
to  the  administrative  agency  upon  the  completion  of  the  review  pro¬ 
ceedings.  The  Judicial  Conference  committee  concluded  that  the 
proposal  had  substantial  merit. 

An  examination  of  the  Federal  statutes  authorizing  judicial  review 
of  orders  of  administrative  agencies  by  that  committee  disclosed  that 
many  of  them  now  specifically  require  a  transcript  of  the  entire  record 
to  be  filed  by  the  agency  in  the  court  of  appeals.  It  was  thought  that 
these  requirements  should  be  eliminated  except  in  those  instances 
where  for  some  other  reason  it  is  necessary  to  file  the  entire  record. 

This  objective  could,  perhaps,  have  been  accomplished  by  a  general 
statute  repealing  all  inconsistent  provisions  of  the  various  acts  pro¬ 
viding  for  judicial  review  of  agency  action.  But  this  would  have  left 
the  law  in  confusion  as  to  what  specific  provisions  would  have  been 
thus  repealed  by  implication.  The  Judicial  Conference  committee 
became  satisfied  that  in  order  to  deal  comprehensively  with  the  prob¬ 
lem  it  would  be  necessary  to  amend  many  of  the  existing  statutes. 

In  addition  it  seemed  advisable  to  that  committee  to  add  a  new 
section  2112  to  title  28  of  the  United  States  Code  which  would  confer 
rulemaking  power  in  this  field  upon  the  courts  of  appeals  with  the 
approval  of  the  Judicial  Conference.  Such  a  statute  should,  the 
committee  thought,  be  modeled  upon  section  6  of  the  Hobbs  Act  of 
December  29,  1950  (5  U.  S.  C.  1036),  which  provides  for  uniform 
rules  promulgated  by  the  courts  of  appeals  with  the  approval  of  the 
Judicial  Conference. 

The  Committee  on  Revision  of  the  Laws  of  the  Judicial  Conference 
accordingly  prepared  a  tentative ^draft  of  such  an  amendatory  statute 
and  submitted  it  to  all  the  judges  of  the  courts  of  appeals  and  to  all  the 
agencies  involved  for  their  study  and  suggestions. 

It  received  a  large  number  of  constructive  suggestions  which  it 
embodied  in  the  revision  of  the  bill  which  was  introduced  in  the  84th 
Congress  as  H.  R.  6682,  and  which  was  the  subject  of  a  hearing  before 
Subcommittee  No.  3  of  the  House  Committee  on  the  Judiciary  on 
May  17,  1956.  Thereafter  a  further  document  was  compiled  made 
up  of  hearings,  Government  agency  reports,  and  other  comments 
(hearings,  Serial  No.  25,  House  Committee  on  the  Judiciary,  84th 
Cong.) ,  and  was  made  available  to  all  interested  organizations  so  that 
their  views  could  be  obtained  on  the  proposed  legislation. 

When  the  legislation  (H.  R.  6788)  was  introduced  in  this  Congress, 
further  hearings  were  held.  The  Judiciary  Committee  has  considered 
the  suggestions  and  feels  that  the  instant  bill,  as  amended,  will  make 
a  valuable  contribution  to  the  law  of  appellate  administrative 
procedures. 

The  bill  has  been  approved  in  principle  by  the  American  Bar  Asso¬ 
ciation.  It  incorporates  the  recommendation  of  the  President’s 
Conference  on  Administrative  Procedure  in  this  field.  It  has  the 
approval  of  the  Judicial  Conference  of  the  United  States. 

STATEMENT  AND  ANALYSIS  OF  BILL 

The  instant  bill  would  add  to  title  28  of  the  United  States  Code  a 
new  section  2112  entitled  “Record  on  review  and  enforcement  of 
agency  orders.”  The  section  includes  enforcement  as  well  as  review 
proceedings  in  the  courts  of  appeals. 
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Subsection  (a)  of  new  section  2112  as  set  out  in  section  2  of  the  bill 
gives  the  courts  of  appeals  power  to  adopt,  with  the  approval  of  the 
Judicial  Conference,  rules  prescribing  the  time  and  manner  of  fding 
and  the  contents  of  the  record  in  all  such  proceedings  instituted  in 
those  courts  to  review  orders  of  Federal  administrative  agencies, 
unless  present  law  affecting  those  agencies  specifically  provides  a 
procedure  on  the  subject.  The  general  power  granted  by  section 
2112  (a),  however,  wili  render  separate  statutory  provisions  unneces¬ 
sary  in  the  future. 

The  section  also  provides  that  the  rules  of  court  may  authorize  the 
Federal  administrative  agency  concerned  to  file  a  certified  list  of  the 
materials  comprising  the  record  and  retain  the  actual  papers  in  its 
physical  custody  to  be  transmitted  to  the  court  only  when  and  if 
required  by  the  court  in  its  consideration  of  the  case.  This  has  been 
a  procedure  which  has  been  recently  tried  in  several  of  the  anpellate 
courts  and  has  been  found  quite  feasible,  saving  both  time  and  money. 

As  the  result  of  a  suggestion  by  the  Securities  and  Exchange  Com¬ 
mission  subsection  (a)  also  includes  a  provision  providing  that  if 
review  proceedings  have  been  instituted  in  two  or  more  courts  with 
respect  to  the  same  order,  the  Federal  administrative  agency  involved 
shall  file  the  record  in  that  court  in  which  a  proceeding  was  first 
instituted.  The  courts  in  which  other  proceedings  are  pending  there¬ 
upon  will  transfer  their  proceedings  to  the  court  of  appeals  in  which 
the  record  has  been  filed.  In  the  interest  of  justice  and  for  the  con¬ 
venience  of  the  parties,  such  court  may  thereafter  transfer  the  pro¬ 
ceedings  to  another  court  of  appeals. 

Subsection  (b)  of  proposed  section  2112  provides  for  the  abbrevia¬ 
tion  of  the  record  by  the  inclusion  only  of  such  material  as  the  rules  of 
the  court  may  require,  or  as  the  parties,  including  parties  permitted 
to  intervene  by  the  court,  may  stipulate,  or  as  the  court  may  desig¬ 
nate  by  order.  The  stipulation  or  order  may  provide  in  an  appro¬ 
priate  case,  such  as  a  petition  for  a  consent  decree  enforcing  a  National 
Labor  Relations  Board  order,  that  no  record  at  all  be  filed.  There  are 
in  the  courts  of  appeals  many  cases  in  which  the  National  Labor 
Relations  Board  petitions  the  court  to  enter  an  enforcement  decree 
which  has  been  consented  to  by  the  parties  concerned.  The  Board 
under  present  law  must  spend  the  time  and  public  money  required  to 
send  the  court  a  complete  transcript  of  the  record  before  the  latter  can 
enter  the  decree  requested.  Subsection  (b)  will  permit  dispensing 
with  the  filing  of  the  record  in  such  a  case,  and  a  decree  may  be  entered 
upon  the  petition  and  consenting  answer  or  stipulation. 

The  provisions  of  subsection  (b)  will  also  enable  the  parties  to 
abbreviate  the  record  by  eliminating  all  material  not  relevant  to  the 
actual  questions  raised  on  review,  with  consequent  saving  of  time  and 
expense.  Provision  is  made,  however,  that  additional  portions  of 
the  record  may  be  ordered  by  the  court  if  found  to  be  needed. 

If  the  correctness  of  a  finding  of  fact  is  in  issue,  subsection  (b) 
requires  all  the  evidence  to  be  included  in  the  record  except  such  part 
as  the  parties,  by  stipulation,  agree  to  omit  as  wholly  immaterial  to 
the  questioned  finding.  This  provision  will  enable  the  court  to 
perform  its  duty  in  cases  under  section  10  (e)  of  the  Administrative 
Procedure  Act  to  “review  the  whole  record  or  such  portions  thereof  as 
may  be  cited  by  anv  party.” 

Several  of  the  Federal  agencies  advised  the  committee  that  in  some 
instances  it  would  not  only  delay  proceedings  but  it  would  be  more 
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costly  to  abbreviate  the  record  than  it  would  be  to  send  it  in  its 
|  entirety  to  the  court  of  appeals.  The  subsection  therefore  contains  a 
provision  giving  Federal  agencies  the  right,  at  their  option,  to  hie  the 
i  entire  record  instead  of  an  abbreviated  record. 

The  American  Bar  Association  suggested,  among  other  things,  that 
the  petitioner  for  review  and  the  respondent  in  enforcement  proceed¬ 
ings,  should  also  have  the  right,  at  their  option,  to  require  the  filing 
of  the  entire  record.  In  accordance  with  this  recommendation,  the  bill 
provides  for  the  filing  of  the  entire  record  of  the  proceedings  upon 
such  request. 

Subsection  (c)  of  new  section  2112  as  set  out  in  section  2  of  the  bill 
authorizes  the  transmittal  of  certified  copies  instead  of  the  original 
papers.  A  number  of  agencies  pointed  out  that  many  of  their  records 
are  public  records  which  are  required  to  be  kept  in  their  offices  open 
to  public  inspection.  It  was  also  pointed  out  that  in  many  instances 
an  agency  must  retain  the  original  papers  for  use  in  connection  with  a 
related  case  which  is  before  it  but  which  is  not  on  review.  The 
subsection  therefore  contains  a  provision  authorizing  the  transmittal 
of  the  original  papers  at  the  option  of  the  agency.  '  It  also  provides 
that  this  situation  may  pertain  to  a  part,  as  well  as  to  the  whole  of, 
the  record  so  that  an  agency  may  transmit  some  original  papers  and 
certified  copies  of  others.  All  original  papers  and  certified  copies  are 
to  be  returned  to  the  agency  at  the  conclusion  of  the  case. 

The  bill  is  not  intended  to  apply  to  the  review  of  decisions  of  the 
Tax  Court,  which  is  not  an  administrative  agency,  or  to  the  review 
of  such  agency  orders  as  are  by  law  reviewable  by  the  district  courts, 
such  as  exclusion  and  deportation  orders.  The  Department  of  Justice 
has  suggested  that  this  be  made  explicit  in  the  proposed  legislation. 
Therefore,  subsection  (d)  has  been  added  to  the  proposed  section  2112 
to  clarify  the  congressional  intent. 

Many  of  the  statutes  providing  for  the  enforcement  or  review  of 
agency  orders  provide  that  the  courts  of  appeals  acquire  jurisdiction 
upon  the  filing  of  the  petition  for  review.  Many  others  provide,  how¬ 
ever,  that  jurisdiction  is  not  acquired  by  the  courts  until  the  filing  of 
the  transcript  of  the  record.  It  was  pointed  out  at  the  hearing  that 
this  latter  provision  is  illogical  and  unwise,  illogical  since  it  places  it 
within  the  power  of  the  Federal  agency  to  delay  the  acquisition  of  fidl 
jurisdiction  by  the  court,  and  unwise  since  it  raises  a  serious  question 
as  to  the  extent  of  the  court’s  power  to  make  orders  relating  to  the 
filing  of  the  record  or  other  preliminary  orders  between  the  time  of 
filing  the  petition  for  review  and  the  time  the  record  is  actually  filed. 
Accordingly,  to  take  care  of  this  situation,  the  language  of  the  bill 
adopts  the  pattern  of  the  Hobbs  Act  (5  U.  S.  C.  1036)  relating  to  the 
review  of  orders  of  certain  Federal  agencies,  and  proposes  to  amend 
the  various  statutes  to  provide  in  all  cases  that  the  reviewing  court 
shall  acquire  jurisdiction  upon  the  filing  of  the  petition  on  review. 

At  the  hearings  the  committee’s  attention  was  called  to  the  fact 
that  the  Federal  Trade  Commission  act,  the  Clayton  Act,  the  Packers 
and  Stockyards  Act,  the  National  Labor  Relations  Act,  the  Federal 
Power  Act  and  the  National  Gas  Act  provide  that  an  agency  acting 
under  and  pursuant  to  them  may  modify  or  set  aside  its  order  after  a 
petition  for  review  has  been  filed,  and  up  to  the  time  of  the  filing  of  the 
record.  Giving  exclusive  jurisdiction  to  the  courts  upon  the  filing  of 
the  petition,  as  the  instant  bill,  as  introduced,  provides,  could  work 
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undue  hardship.  The  bill  was  therefore  amended  to  provide  that 
although  jurisdiction  shall  be  immediately  acquired  by  the  court 
upon  the  filing  of  a  petition  for  review,  such  jurisdiction  will  be 
concurrent  and  shall  become  exclusive  only  upon  the  filing  of  the 
record. 

Sections  3  to  33  contain  provisions  which  make  changes  to  present 
law.  For  the  most  part  those  changes  are  to  conform  the  present  pro¬ 
visions  of  law  to  section  2  of  the  bill  and  are  explained  in  another  part 
of  this  report  under  “Explanation  of  amendments”.  The  agencies, 
boards,  commissions  or  offices  whose  orders  are  to  be  reviewable  under 
the  statutes  proposed  to  be  amended  by  sections  3  to  34  of  the  bill  are 
the  following: 

Section  3.  Federal  Trade  Commission 

Section  4.  Interstate  Commerce  Commission,  Federal  Communi¬ 
cations  Commission,  Civil  Aeronautics  Board,  Board 
of  Governors  of  the  Federal  Reserve  System 
Section  5.  Postmaster  General 
Section  6.  Secretary  of  Agriculture 

Section  7.  Contract  Market  Commission,  Secretary  of  Agricul¬ 
ture 

Section  8.  Secretary  of  the  Treasury 
Section  9.  Securities  and  Exchange  Commission 
Section  10.  Securities  and  Exchange  Commission 
Section  11.  Foreign  Trade  Zone  Board 
Section  12.  Federal  Communications  Commission 
Section  13.  National  Labor  Relations  Board 
Section  14.  Secretary  of  the  Treasury 
Section  15.  Securities  and  Exchange  Commission 
Section  16.  Federal  Power  Commission 

Section  17.  Federal  Maritime  Board;  Secretary  of  Commerce 
Section  18.  Civil  Aeronautics  Board 
Section  19.  Federal  Power  Commission 

Section  20.  Secretary  of  Health,  Education,  and  Welfare,  Secre¬ 
tary  of  Agriculture 

Section  21.  Secretary  of  Health,  Education,  and  Welfare 

Section  22.  Secretary  of  Labor 

Section  23.  Railroad  Retirement  Board 

Section  24.  Secretary  of  Agriculture 

Section  25.  Securities  and  Exchange  Commission 

Section  26.  Securities  and  Exchange  Commission 

Section  27.  Public  Health  Service 

Section  28.  Secretary  of  Agriculture 

Section  29.  Subversive  Activities  Control  Board 

Section  30.  Detention  Review  Board 

Section  31.  Federal  Communications  Commission,  Secretary  of 
Agriculture,  Federal  Maritime  Board,  Maritime 
Administration,  Atomic  Energy  Commission 
Section  32.  Department  of  Health,  Education,  and  Welfare 
Section  33.  Attorney  General  (Executive  Order  10644) 

Section  34.  Board  of  Governors  of  the  Federal  Reserve  System 
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VIEWS  OF  EXECUTIVE  DEPARTMENTS 

Administrative  Office  of  the  United  States  Courts, 

Supreme  Court  Building, 
Washington,  D.  C.,  April  5,  1957. 

Hon.  Sam  Rayburn, 

Speaker  of  the  House  of  Representatives , 

Washington,  D.  C. 

Dear  Mr.  Speaker:  On  behalf  of  the  Judicial  Conference  of  the 
United  States,  I  transmit  herewith  for  the  consideration  of  the 
Congress  a  draft  of  a  bill  concerning  the  record  on  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals. 

The  purpose  of  the  proposed  legislation  is  to  promote  economy  in 
and  to  facilitate  the  review  by  the  courts  of  appeals  of  orders  of 
administrative  agencies  subject  "to  review  by  the  courts  of  appeals.  It 
would  permit  the  agencies  pursuant  to  rules  adopted  by  the  several 
courts  of  appeals,  with  the  approval  of  the  Judicial  Conference  of  the 
United  States,  to  send  to  the  court  an  abbreviated  record  where  the 
whole  record  is  not  necessary  and  authorize  the  use  of  the  original 
papers  in  lieu  of  a  transcript,  the  papers  to  be  returned  to  the  agency 
upon  the  completion  of  review  proceedings  and  to  permit  the  agency  to 
file  in  the  court  a  certified  list  of  the  materials  comprising  the  record 
and  retain  or  hold  for  the  court  all  such  materials  transmitting  the 
same  or  an}'  part  thereof  to  the  court  when  and  as  required  by  the 
court. 

The  bill  is  the  product  of  approximately  4  years’  work  by  the 
Judicial  Conference  Committee  on  the  Revision  of  the  Laws,  of  which 
Circuit  Judge  Albert  B.  Maris  of  the  third  circuit  is  chairman, 
during  the  course  of  which  affected  agencies  have  been  consulted 
and  views  of  the  judges  through  the  country  solicited  and  considered. 
The  Judicial  Conference  of  the  United  States  has  approved  the  pro¬ 
posed  legislation  upon  consideration  of  the  report  and  recommendation 
of  its  committee. 

The  bill  would  add  to  chapter  133  of  title  28  of  the  United  States 
Code  dealing  with  miscellaneous  provisions  concerning  judicial  review, 
a  new  section,  2112,  dealing  with  the  record  on  review  and  enforcement 
by  the  courts  of  appeals  of  orders  of  administrative  agencies.  Among 
the  principal  provisions  of  the  new  section  are  the  following: 

Power  would  be  given  to  the  several  courts  of  appeals  to  adopt, 
with  the  approval  of  the  Judicial  Conference  of  the  United  States, 
rules  governing  the  time,  manner  of  filing,  and  the  contents  of  the 
record  in  all  proceedings  instituted  in  the  courts  of  appeals  to  review 
or  enforce  orders  of  administrative  agencies  in  which  the  applicable 
statute  does  not  specifically  prescribe  these  matters.  The  rules  could 
authorize  the  agency  to  file  in  the  court  a  certified  list  of  the  materials 
comprising  the  record  and  retain  or  hold  for  the  court  the  materials 
transmitting  all  or  parts  thereof  to  the  court  as  required.  It  would 
provide  that  if  proceedings  have  been  instituted  in  two  or  more 
courts  of  appeals  with  respect  to  the  same  order,  the  agency  concerned 
shall  file  the  record  in  that  one  of  those  courts  “in  which  in  its  judg¬ 
ment  the  proceedings  may  be  carried  on  with  the  greatest  convenience 
to  all  the  parties  involved.” 

The  bill  would  provide  that  the  record  to  be  filed  in  the  court  of 
appeals  should  consist  of  the  order  in  question,  the  findings  or  report 
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upon  which  it  was  based,  and  pleadings,  evidence,  and  proceedings 
before  the  agenc}r  concerned,  or  such  portions  thereof  as  the  rules  of 
the  court  of  appeals  might  require  to  be  included,  the  agency  or  any 
party  to  the  case  might  consistently  with  the  rules  of  the  court  desig¬ 
nate,  or  the  court  upon  motion  of  a  party,  or,  after  a  prehearing  con¬ 
ference,  upon  its  own  motion  might  by  order  designate  to  be  included. 
It  might  be  provided  in  an  appropriate  case  by  stipulation  or  order 
that  no  record  need  be  filed  in  the  court  of  appeals.  If,  however, 
the  correctness  of  a  finding  of  fact  was  cpiestioned,  all  of  the  evidence 
should  be  included  except  such  as  by  stipulation  filed  with  the  agency 
or  in  the  court  the  parties  concerned  might  agree  to  omit  as  immaterial 
to  the  questioned  finding.  The  agency  involved  might  as  its  option, 
if  the  rules  of  the  court  of  appeals  in  which  the  proceeding  was  pending 
did  not  require  the  printing  of  the  entire  record,  file  in  the  court  the 
entire  record  without  abbreviation. 

This  is  in  accordance  with  the  pattern  of  a  late  congressional  enact¬ 
ment  on  the  subject,  the  act  of  December  29,  1950,  relating  to  the 
review  of  orders  of  the  Federal  Communications  Commission,  and 
takes  it  out  of  the  power  of  administrative  agencies  which  they  have 
under  some  present  provisions  to  retard  the  gaining  of  full  jurisdic¬ 
tion  by  the  court  of  appeals  by  delaying  the  filing  of  the  record. 
Various  other  perfecting  amendments  of  existing  statutes  are  included 
in  the  bill. 

It  is  believed  that  the  bill  if  enacted  will  simplify  the  pro¬ 
cedure  for  the  review  or  enforcement  by  the  courts  of  appeals  of 
orders  of  administrative  agencies,  will  be  conducive  to  economy  and 
expedition  in  the  proceedings  and  in  their  determination  and  will 
therefore  be  in  the  interest  of  the  litigants  and  the  public.  It  is 
accordingly  hoped  that  the  bill  may  be  favorably  considered  by  the 
Congress  and  in  due  course  be  enacted. 

Sincerely  jmurs, 

Elmer  Whitehurst, 

Acting  Director. 


Securities  and  Exchange  Commission, 

Washington,  D.  C.,  June  26,  1957. 

Re  H.  R.  6788,  85th  Congress,  1st  session,  a  bill  to  authorize  the 
abbreviation  of  the  record  on  the  review  or  enforcement  of  orders 
of  administrative  agencies  by  the  courts  of  appeals  and  the  review 
or  enforcement  of  such  orders  on  the  original  papers  and  to  make 
uniform  the  law  relating  to  the  record  on  review  or  enforcement 
of  such  orders,  and  for  other  purposes. 


Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  oj  Representatives,  Washington,  D.  C. 

Dear  Mr.  Celler:  In  response  to  your  letter  of  May  16,  1957,  I 
enclose  35  copies  of  a  memorandum  setting  forth  the  comments  of 
the  Commission  on  the  above  bill. 

The  Commission  has  been  advised  by  the  Bureau  of  the  Budget 
that  it  has  no  objection  to  the  views  expressed  in  the  attached  com¬ 
ments. 


Sincerely  yours, 


Andrew  Downey  Orrick, 

Acting  Chairman. 
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MEMORANDUM  OF  SECURITIES  AND  EXCHANGE  COMMISSION  ON  H.  R. 
6788,  85TII  CONGRESS,  1ST  SESSION,  A  BILL  TO  AUTHORIZE  THE  AB¬ 
BREVIATION  OF  THE  RECORD  ON  THE  REVIEW  OR  ENFORCEMENT  OF 
ORDERS  OF  ADMINISTRATIVE  AGENCIES  BY  THE  COURTS  OF  APPEALS, 
ETC. 

This  Commission  would  be  affected  by  sections  2,  9,  10,  15,  25,  26, 
and  33  of  H.  R.  6788,  and  these  comments  are  limited  to  those  sec¬ 
tions. 

We  are  in  accord  with  the  general  objectives  of  the  bill.  We  be¬ 
lieve,  however,  that  the  bill  should  be  amended  so  that  the  exclusive 
jurisdiction  of  a  court  of  appeals  will  not  attach  to  a  particular  pro¬ 
ceeding  until  the  filing  of  the  record  with  the  court  by  the  Commission. 
In  this  respect  the  bill  would  not  affect  proceedings  for  review  of 
actions  of  this  Commission  under  the  Securities  Act  of  1933,  where 
the  time  the  exclusive  jurisdiction  of  the  reviewing  court  attaches  is 
not  specified.  It  would  affect  review  of  Commission  actions  under 
the  other  laws  the  Commission  administers.  The  Securities  Exchange 
Act  of  1934,  the  Public  Utility  Holding  Company  Act  of  1935,  the 
Investment  Company  Act  of  1940  and  the  Investment  Advisers  Act 
of  1940  presently  provide  that  the  court  of  appeals  with  whom  a  peti¬ 
tion  for  review  is  filed  shall  have  exclusive  jurisdiction  upon  the  filing  of 
the  transcript  of  the  record  by  the  Commission.  This  generally  oc¬ 
curs  some  days  after  the  filing  of  the  petition.  Sections  10,  15,  25, 
and  26  of  the  bill  would  amend  the  court  review  provisions  of  those 
statutes  to  provide  that  upjn  the  filing  of  a  petition  for  review  the 
court  of  appeals  would  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  the  Commission’s  order  in  whole  or  in  part.  We  believe 
that  the  word  “record”  should  be  substituted  for  the  word  “petition” 
in  the  last  sentence  of  the  proposed  amendment  contained  in  each  of 
those  sections,  so  that  there  would  be  no  acceleration  of  the  date  of 
the  exclusive  jurisdiction  of  the  court  of  appeals. 

We  are  aware  of  no  advantage  to  be  gained  by  conferring  exclusive 
jurisdiction  on  the  court  of  appeals  before  the  record  is  filed  in  that 
court,  and  we  believe  that  in  some  instances  this  (1)  might  have  the 
effect  of  depriving  a  party  of  the  right  to  a  rehearing  before  the  Com¬ 
mission;  (2 )  might  be  construed  to  deny  the  Commission  the  power  to 
stay  its  own  orders  after  the  filing  of  a  petition  for  review;  and  (3)  may 
be  inconsistent  with  the  provisions  of  section  2  of  the  bill,  which  would 
authorize  the  Commission  where  a  petition  has  been  filed  in  more 
than  one  court  of  appeals  to  file  the  record  in  that  court  where  the 
Commission  believes  the  proceedings  might  be  carried  on  with  the 
greatest  convenience  to  all  the  parties.  These  possibilities  arise  from 
the  fact  that  the  proceedings  before  the  Commission  often  involve 
various  persons  entitled  to  seek  review. 

(1)  Rule  XII  (e)  of  the  Commission’s  Rules  of  Practice  (17  C.  F.  R. 
sec..  201.12  (e))  permits  the  filing  of  a  petition  for  rehearing  within  5 
days  after  entry  of  the  order  complained  of.  Under  the  bill  in  its 
present  form  if  one  of  the  parties  to  the  proceeding  should  file  a 
petition  for  review  before  another  party  files  a  petition  for  rehearing, 
the  Commission  may  lack  jurisdiction  to  entertain  the  petition  for  re¬ 
hearing  for  the  reason  that  exclusive  jurisdiction  to  modify  or  set  aside 
the  Commission’s  order  in  whole  or  in  part  would  be  vested  in  the  court 
of  appeals.  This  would  deprive  the  Commission  of  the  power  to 
modify  its  order  in  light  of  objections  or  changed  circumstances  called 
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to  its  attention  by  a  petition  for  rehearing  or  otherwise.  Modification 
of  an  order,  of  course,  may  sometimes  eliminate  the  basis  for  further 
litigation.  Moreover,  since  proceedings  before  the  Commission  fre¬ 
quently  involve  more  than  one  issue,  the  Commission  may  be  deprived 
of  power  to  modify  its  own  order  with  respect  to  an  issue  which  is  not 
involved  in  the  petition  for  review. 

(2)  Applications  to  the  Commission  for  stays  pending  appellate 
court  review  are  frequently  made  after  the  issuance  of  Commission 
orders.  The  Commission’s  familiarity  with  the  case  at  this  stage 
gives  it  a  peculiar  advantage  in  passing  upon  such  applications. 
Where  such  applications  are  presented  to  an  appellate  court,  the 
court  generally  lias  the  benefit  of  the  Commission’s  prior  determina¬ 
tion  on  the  question  of  a  stay.  This  may  no  longer  be  true  if  the 
proposed  amendment  is  construed  to  deprive  the  Commission  of 
jurisdiction  in  the  matter  once  a  petition  for  review  has  been  filed. 

(3)  The  Federal  securities  statutes  commonly  permit  court  review 
proceedings  to  be  instituted  in  either  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  or  in  the  court  of  appeals  for  the  circuit 
in  which  the  allegedly  aggrieved  person  resides  or  has  his  principal 
place  of  business.  (See,  e.  g.,  sec.  24  (a)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  15  U.  S.  C.,  sec.  79x  (a)).  The  proposed 
change  may  create  a  problem  of  construction  with  regard  to  the 
respective  jurisdictions  of  the  various  courts  of  appeals  where  several 
petitions  for  review  of  a  single  Commission  order  are  filed  by  various 
parties  in  different  courts.  Section  2  of  the  bill  would  amend  title  28 
of  the  United  States  Code  by  adding  section  2112  (a),  which  would 
authorize  the  Commission  to  file  the  record  in  that  court  where  the 
proceedings  could  be  carried  on  with  the  greatest  convenience  to  all 
the  parties  and  would  require  the  other  courts  to  transfer  the  proceed¬ 
ings  therein  to  the  particular  court  in  which  the  record  was  filed. 
This  appears  inconsistent  with  the  language  of  the  bill  which  would 
give  the  first  court  “exclusive  jurisdiction”  on  the  filing  of  the  petition. 


Department  of  Agriculture, 
Washington,  D.  C.,  June  5,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives. 

Dear  Congressman  Celler:  This  is  in  reply  to  your  letter  of 
May  16,  requesting  the  views  of  this  Department  with  respect  to 
H.  R.  6788,  85th  Congress,  1st  session.  We  recommend  the  enact¬ 
ment  of  the  bill  provided  that  it  is  amended  as  herein  suggested. 

The  main  purpose  of  the  bill  is  to  authorize  administrative  agencies 
to  abbreviate  the  administrative  records  to  be  reviewed  in  courts  of 
appeals.  We  believe,  on  the  basis  of  our  experience,  that  generally 
it  is  more  practicable  to  certify  to  the  court  the  entire  administra¬ 
tive  record  in  a  case.  Unless  a  substantial  portion  of  the  adminis¬ 
trative  record  can  be  omitted,  e.  g.,  a  large  block  of  pages  in  sequence 
from  the  transcript  of  the  evidence,  an  attempt  to  abbreviate  the 
record  is  wasteful  of  effort  and  productive  only  of  relatively  inconse¬ 
quential  results.  Also  in  some  cases  the  relevancy  of  substantial 
parts  of  the  record  cannot  be  known  until  the  appellant’s  brief  has 
been  filed  on  appeal,  setting  forth  the  appellant’s  points  or  questions 
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on  which  judicial  review  is  sought.  Haggling  by  the  parties  with 
respect  to  the  material  to  be  included  in  the  record,  on  appeal,  may 
result  in  the  need  for  extensions  of  time,  for  filing  the  record,  and 
resultant  delays  in  the  enforcement  of  the  agency’s  order.  In  view 
of  these  circumstances,  we  believe  that  an  agency  and  the  interested 
parties  should  be  permitted  to  stipulate  with  respect  to  an  abbrevi¬ 
ated  record  on  appeal,  but  that  the  administrative  agency  should 
have  the  unqualified  right  to  file  the  entire  record  in  a  proceeding  if 
the  agency  deems  that  action  to  be  appropriate. 

Our  views  with  respect  to  the  provisions  for  an  abbreviature  of  the 
record  are  consonant  with  the  recommendations  and  report  of  the 
Conference  on  Administrative  Procedure  called  by  President  Eisen¬ 
hower  on  April  29,  1953.  The  Conference  recommended  that  legisla¬ 
tion  be  adopted  authorizing  the  filing  of  an  abbreviated  record  by  an 
agency  “unless  such  agency  in  its  sole  discretion  elects  to  file  the  entire 
record  *  *  *”  (recommendation  A-2).  The  Conference  further 
stated,  at  page  50  of  its  report,  that  “[although  perhaps  not  strictly 
necessary,  paragraph  (a)  of  the  recommendation,  giving  the  agency 
the  option  of  filing  the  entire  record,  is  designed  to  make  it  clear 
beyond  any  doubt  that  no  abbreviation  will  be  required  where  the 
effort  and  expense  involved  in  segregating  those  parts  not  necessary 
to  be  filed  from  the  rest  of  the  record  is  disproportionate  to  the  bene¬ 
fits  gained  by  a  shortened  record,  or  where,  for  any  other  reason,  the 
agency  considers  it  undesirable  to  abbreviate  the  record.” 

The  bill  provides  that  if  the  correctness  of  a  finding  of  fact  is  in 
question,  all  of  the  evidence  shall  be  included  in  the  record  unless  the 
parties  stipulate  for  the  omission  of  certain  evidence.  However,  we 
have  had  experience  with  a  number  of  cases  involving  statutory  con¬ 
struction  where  the  issues  had  their  rootage  in  extensive  testimony, 
e.  g.,  Grant  v.  Benson  (229  F.  2d  765  (C.  A.  D.  C.),  certiorari  denied, 
350  U.  S.  1015),  and  in  such  cases,  as  well  as  those  involving  eviden¬ 
tiary  issues,  we  believe  that  it  is  essential  that  the  agency  have  the 
right  to  certify  the  entire  record. 

The  bill  further  provides  on  page  4,  lines  15-21,  that  “If  the  rules 
of  the  court  of  appeals  in  which  a  proceeding  is  pending  do  not  require 
the  printing  of  the  entire  record  in  that  court  the  agency,  board,  com¬ 
mission,  or  officer  concerned  may,  at  its  option  and  without  regard  to 
the  foregoing  provisions  of  this  subsection,  file  in  the  court  the  entire 
record  of  the  proceedings  before  it  without  abbreviation.”  We 
recommend  that  the  qualifying  words,  “If  the  rules  of  the  court  of 
appeals  in  which  a  proceeding  is  pending  do  not  require  the  printing 
of  the  entire  record  in  that  court,”  be  deleted.  The  courts  do  not 
require  the  printing  of  the  entire  record  and,  therefore,  we  do  not 
believe  that  the  qualifying  language  serves  any  useful  purpose.  Also, 
inasmuch  as  the  judiciary  is  in  favor  of  reducing  the  size  of  adminis¬ 
trative  records,  there  would  seem  to  be  no  basis  for  a  rule  requiring  the 
printing  of  the  entire  record.  The  relevant  or  material  parts  ol  the 
record,  as  selected  or  designated  by  the  parties,  are  printed  on  appeal, 
but  the  rules  are  somewhat  different  with  respect  to  the  procedure  to 
be  followed  in  arriving  at  that  result. 

If  the  bill  is  amended  to  permit  the  agency,  without  qualification, 
to  file  the  entire  administrative  record,  we  recommend  the  enactment 
of  section  2  of  the  bill  providing  for  abbreviated  records  and,  also, 
section  6  of  the  bill  relating  to  the  Packers  and  Stockyards  Act,  sec- 
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tion  7  of  the  bill  relating  to  the  Commodity  Exchange  Act,  section 
20  (b)  of  the  bill  relating  to  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  section  24  of  the  bill  relating  to  the  Federal  Seed  Act,  section  28 
of  the  bill  relating  to  the  Sugar  Act  of  1948,  and  section  31  of  the 
bill  relating  to  the  act  of  December  29,  1950. 

Our  further  recommendations  relate  to  clarifying  amendments. 

We  suggest  that  the  word  “uniform”  be  inserted  just  prior  to  the 
word  “rules”  on  page  2,  line  8,  of  the  bill  and  that  the  words  “appli¬ 
cable  in  all  courts  of  appeals”  be  inserted  after  the  word  “rules.” 
The  preamble  to  the  bill  states  that  its  purpose  is  to  make  “uniform” 
the  law  relating  to  the  record  on  review  or  enforcement  of  adminis¬ 
trative  orders  and,  therefore,  we  believe  that  the  bill  should  make  it 
plain  that  the  rules  are  to  be  “uniform.” 

We  recommend  that  a  comma  be  inserted  after  the  word  “shall” 
on  page  3,  line  1,  of  the  bill  and  that  the  following  phrase  be  inserted: 
“irrespective  of  any  other  applicable  statutory  provisions,”.  In 
view  of  the  first  sentence  in  paragraph  (a)  on  page  2,  i.  e.,  that  the 
courts  of  appeals  shall  have  power  to  prescribe  the  time  and  manner 
of  filing  and  the  contents  of  the  record  where  the  “applicable  statute 
does  not  specifically  prescribe  such  time  or  manner  of  filing  or  con¬ 
tents  of  the  record,”  we  are  not  sure,  under  the  present  language  of 
the  bill,  whether  the  provisions  for  transferring  the  proceedings  to  a 
single  court  where  two  or  more  actions  are  instituted  in  different 
courts  of  appeals  would  apply  where  the  applicable  stature  contains 
some  provisions  in  this  respect.  Our  recommendation  is  designed  to 
obviate  that  uncertainty. 

We  recommend  that  the  word  “or”  on  page  3,  lines  13  and  20,  be 
changed  to  “and.”  We  believe  that  the  material  in  subsections 
(1),  (2),  and  (3)  on  page  3  of  the  bill  would  all  be  included  in  the 
record  on  appeal,  and,  therefore,  subsections  (1),  (2),  and  (3)  should 
not  be  in  the  disjunctive. 

We  recommend  that  the  word  “stipulation”  on  page  3,  lines  16  and 
17,  be  changed  to  “designation.”  Otherwise,  if  the  rules  of  the  court 
do  not  “require”  that  certain  material  be  included  in  the  record,  and 
if  all  of  the  parties  do  not  stipulate  with  respect  to  the  inclusion  of 
certain  material,  it  would  require  a  motion  in  court  to  include  the 
matter  in  the  record,  unless,  of  course,  the  material  happened  to  be 
included  within  the  category  of  material  which  could  be  designated 
irrespective  of  the  provisions  of  subsections  (1),  (2),  and  (3)  of  sec¬ 
tion  2  (b)  of  the  bill.  If  this  change  is  adopted,  then  we  recommend 
that  the  sentence  beginning  on  page  3,  line  23,  be  amended  to  provide 
that  “Such  an  order,  or  a  stipulation  by  the  agency,  board,  commission, 
or  officer  concerned,  the  petitioner  for  review  or  respondent  in  en¬ 
forcement,  as  the  case  may  be,  and  any  intervenor  in  the  court  pro¬ 
ceeding  filed  with  the  agency,  board,  commission  or  officer  concerned 
or  in  the  court  in  any  such  proceeding  may  provide  in  an  appropriate 
case  that  no  record  need  be  filed  in  the  court  of  appeals.” 

We  recommend  that  the  word  “necessary”  on  page  4,  line  11,  of  the 
bill  be  changed  to  “desirable”  or  “appropriate”  so  that  the  court  will 
not  be  unduly  restricted  in  permitting  additional  portions  of  the  record 
to  be  certified. 

We  recommend  that  “Subsections  (b)  and  (c)”  on  page  9,  line  16, 
of  the  bill  be  changed  to  “Subsections  (b),  (c)  and  (d),”  and  that  the 
following  paragraph  be  inserted  after  line  8  on  page  10:  “(d)  The 
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evidence  so  taken  or  admitted,  and  filed  as  aforesaid  as  a  part  of  the 
record,  shall  be  considered  by  the  court  as  the  evidence  in  the  case. 
The  proceedings  in  such  cases  in  the  court  of  appeals  shall  be  made  a 
preferred  cause  and  shall  be  expedited  in  every  way.”  The  purpose 
of  this  recommendation  is  to  eliminate,  in  paragraph  (d)  of  section 
204  of  the  Packers  and  Stockyards  Act,  the  reference  to  the  record 
being  “duly  certified  *  *  *  as  aforesaid”  inasmuch  as  H.  R.  6788- 
would  eliminate  the  prior  reference  in  the  act  to  the  certification  of  the 
record. 

We  recommend  that  the  words  “third  sentence”  on  page  10,  line  20, 
of  the  bill  be  changed  to  “third  and  fourth  sentences”,  that  the  word 
“is”  on  page  10,  line  21,  be  changed  to  “are”,  and  that  the  following 
sentence  be  inserted  following  the  sentence  ending  on  page  11,  line  3; 
“The  testimony  and  evidence  taken  or  submitted  before  the  said 
commission,  duly  filed  as  aforesaid  as  a  part  of  the  record,  shall  be 
considered  by  the  court  as  the  evidence  in  the  case.”  The  purpose 
of  this  recommendation  is  to  eliminate  the  words  “duly  certified  *  *  * 
as  aforesaid”  from  the  fourth  sentence  of  section  6  (a)  of  the  Commod¬ 
ity  Exchange  Act,  inasmuch  as  H.  R.  6788  would  eliminate  the  prior 
reference  in  the  act  to  the  certification  of  the  record. 

We  recommend  that  the  phrase  “the  weight  of  evidence,  shall  in 
like  manner  be  conclusive”  on  page  11,  line  15,  of  the  bill  be  changed 
to  the  terminology  appearing  on  page  8,  lines  12  to  15,  i.  e.,  “sub¬ 
stantial  evidence,  determined  as  provided  in  section  10  (e)  of  the 
Administrative  Procedure  Act,  shall  in  like  manner  be  conclusive.’' 
We  believe  that  the  original  phrase  “the  weight  of  evidence”  was 
intended  by  Congress  to  mean  the  “substantial  weight  of  evidence” 
rather  than  the  “greater  weight  of  evidence.”  The  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  has  applied  the  phrase 
“the  weight  of  evidence”  substantially  the  same  as  the  familiar 
substantial  evidence  test.  (See  Great  Western  Food  Distributors  v. 
Brannan,  201  F.  2d  476,  479-480,  certiorari  denied,  345  U.  S.  997.) 
The  court  held  that  it  “would  seem,  then,  that  the  function  of  this 
court  is  something  other  than  that  of  mechanically  reweighing  the 
evidence  to  ascertain  in  which  direction  it  preponderates;  it  is  rather 
to  review  the  record  with  the  purpose  of  determining  whether  the 
finder  of  the  fact  was  justified,  i.  e.,  acted  reasonably,  in  concluding 
that  the  evidence,  including  the  demeanor  of  the  witnesses,  the 
reasonable  inferences  drawn  therefrom  and  other  pertinent  circum¬ 
stances,  supported  his  findings”  (ibid).  Although  we  do  not  believe 
that  this  clarifying  amendment  is  essential,  we  believe  that  inasmuch, 
as  this  section  is  to  be  amended  in  other  respects,  it  would  be  appro¬ 
priate  to  enact  this  proposed  amendment  at  the  same  time.  Also, 
the  phrase  “the  weight  of  the  evidence”  in  the  seventh  sentence  of 
section  6  (a)  of  the  Commodity  Exchange  Act  (42  Stat.  1001)  should 
be  amended  in  the  same  manner. 

We  recommend  that  the  words  “second  and  third”  on  page  22,  line 
13,  of  the  bill  be  changed  to  “second,  third,  and  fourth”,  and  that  the 
following  paragraph  be  inserted  on  page  23,  following  line  4,  of  the- 
bill:  “The  evidence  so  taken  or  admitted,  and  filed  as  aforesaid  as  a 
part  of  the  record,  shall  be  considered  by  the  court  as  the  evidence  in 
the  case.  The  proceedings  in  such  cases  in  the  court  of  appeals  shall 
be  made  a  preferred  cause  and  shall  be  expedited  in  every  way.” 
The  purpose  of  this  recommendation  is  to  eliminate  the  words  “duly 
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certified  *  *  *  as  aforesaid”  from  the  fourth  paragraph  of  section  410 
of  the  Federal  Seed  Act,  inasmuch  as  H.  R.  6788  would  eliminate  the 
prior  reference  in  the  act  to  the  certification  of  the  record. 

We  believe  that  the  enactment  of  the  bill  would  not  require  any 
additional  appropriation. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
submission  of  this  report. 

Sincerely  yours, 


E.  T.  Benson,  Secretary. 


Department  of  Health,  Education,  and  Welfare, 

June  7,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  oj  Representatives ,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  response  to  your  request  of 
May  16,  1957,  for  a  report  on  H.  R.  6788,  a  bill  “To  authorize  the 
abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of 
administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform 
the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders, 
and  for  other  purposes.” 

The  provisions  of  the  bill  are  entirely  of  a  technical  legal  character 
and,  except  for  several  technical  changes  not  pertinent  to  this  De¬ 
partment,  are  the  same  as  the  provisions  of  Id.  R.  6682,  84th  Congress, 
on  which  bill  this  Department  reported  to  your  committee  last  year. 
Our  comments  on  the  present  bill  are  therefore  the  same  as  our  com¬ 
ments  on  the  earlier  bill,  except  for  necessary  changes  in  section,  page, 
and  line  references  and  except  for  drawing  attention  to  an  omission  in 
the  nature  of  a  typographical  error.  These  changes  are  set  forth  in  a 
revision  sheet  attached  to  the  enclosed  copy  of  our  last  year’s  com¬ 
ments. 

Subject  to  the  committee’s  consideration  of  the  suggestions  made  in 
the  enclosed  memorandum,  we  would  have  no  objection  to  enactment 
of  the  bill. 

The  Bureau  of  the  Budget  advises  that  it  perceives  no  objection  to 
the  submission  of  this  report  to  your  committee. 

Sincerely  yours, 


Elliot  L.  Richardson, 

Assistant  Secretary. 


[Revision  Sheet  to  Department  of  Health,  Education,  and  Welfare’s  Comments 
on  H.  R.  6682,  84th  Cong.,  for  H.  R.  6788,  85th  Cong.] 

In  comments  on  H.  R.  6682 — 

(1)  On  page  3,  part  4,  second  paragraph,  delete  the  second  and 
third  sentences  of  that  paragraph  and  substitute  the  following  in 
place  thereof: 

“Line  19  on  page  19  contains  a  typographical  error.  That  portion 
of  the  bill  should  read:  ‘the  court  the  record,  etc.’'  It  is  obvious  that 
the  two  words  italicized  were  omitted  from  the  printed  version  of  the 
bill.  Also  the  reference  ‘subsection  (1)’  on  page  20,  line  4,  is  a  typo¬ 
graphical  error  which  should  read  ‘subsection  (1)’.” 
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(2)  On  page  4,  part  6,  first  paragraph,  delete  “17-23”  and  sub¬ 
stitute  in  place  thereof  “18-24”. 

(3)  Again  on  page  4,  part  7,  change,  where  used  in  that  part,  “33” 
to  “35”,  “28”  to  “29”,  and  “34”  to  “36”. 


July  11,  1956. 

COMMENTS  ON  H.  R.  6682 

A  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement 
of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the  law 
relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for  other 
purposes 

We  understand  that  the  bill  embodies  a  legislative  proposal  of  the 
Committee  on  Revision  of  the  Laws  of  the  Judicial  Conference  of  the 
United  States.  It  reflects  to  some,  extent  suggestions  made  by  this 
^  Department  to  Judge  Albert  B.  Maris,  Chairman  of  that  Committee, 

'  in  connection  with  a  preliminary  draft  of  the  bill. 

The  whole  matter  of  records  and  briefs  on  review  of  administrative 
action  has  also  been  under  study  by  the  President’s  Conference  on 
Administrative  Procedure.  We  cooperated  with  the  Conference’s 
Committee  on  Judicial  Review.  The  Committee’s  recommendations 
adopted  by  the  Conference  appear  on  pages  4  and  5,  Report  of  the 
Conference  on  Administrative  Procedure.  These  recommendations 
concern  only  the  filing  of  an  abbreviated  record  and  do  not  also  con¬ 
cern  rule-prescribing  power  of  the  courts  of  appeals  as  to  the  time 
and  manner  of  filing,  and  the  contents  of,  the  record,  as  the  bill  does. 
However,  the  President’s  Conference,  in  its  comments  on  this  matter, 
expressly  stated  that  its  recommendation  “is  not  intended  to  constitute 
an  exclusive  prescription  of  the  provisions  of  such  a  statute,  nor  is  it 
intended  to  preclude  the  addition  of  other  provisions,  if  such  are 
determined  to  be  desirable  or  necessary.”  It  then  called  attention  to 
the  preliminary  draft  statute  of  the  Committee  on  Revision  of  Laws 
of  the  Judicial  Conference.  Within  their  scope  the  recommendations 
of  the  President’s  Conference  are  substantially  in  accord  with  the 
provisions  of  the  bill. 

|  Subject  to  the  committee’s  consideration  of  the  comments  and  sug¬ 
gestions  made  below,  the  provisions  of  the  bill,  insofar  as  they  involve 
the  interests  of  this  Department,  would  seem  to  constitute  desirable 
steps  toward  facilitating  judicial  review  of  administrative  action  by 
courts  of  appeals  and  toward  the  promotion  of  uniformity  in  that 
respect. 

Our  specific  comments  on  the  provisions  of  the  bill  of  concern  to 
the  Department  are  as  follows: 

1.  Subsection  (a)  of  the  proposed  title  28,  United  States  Code, 
section  2112,  which  is  in  section  2  of  the  bill,  would  empower  the 
United  States  courts  of  appeals,  with  respect  to  proceedings  for  judicial 
review  of  agency  orders  by  such  courts,  to  adopt  rules  prescribing 
the  time  and  manner  of  filing,  and  the  contents,  of  the  record  where 
the  applicable  statute  does  not  specifically  prescribe  these  require¬ 
ments.  In  the  case  of  this  Department,  this  provision  would  apply 
to  the  following  proceedings : 

(a)  Review — under  section  701  (f)  (1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  section  21  of  this  bill  of  orders  to 
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issue,  amend,  or  repeal  regulations  under  section  401,  403  (j),  404  (a), 
406  (a)  and  (b),  501  (b),.502  (d),  502  (h),  504,  or  604  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act; 

( b )  Review  of  orders  on  tolerances  for  pesticide  chemicals  in  or  on 
raw  agricultural  commodities  (sec.  408  (i)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by  sec.  20  of  this  bill) ; 

(c)  Appeals  from  certain  actions  of  the  Surgeon  General  under  the 
hospital  and  medical  facilities  construction  program  (sec.  632  (b) 
of  the  Public  Service  Health  Service  Act  (42  U.  S.  C.  291  j  (b)),  as 
amended  by  sec.  27  of  this  bill) ; 

(d)  Review  of  certain  actions  of  the  Commissioner  of  Education 
relating  to  the  construction  of  school  facilities  in  areas  affected  by 
Federal  activities  (sec.  207  (b)  of  the  act  of  Sept.  23,  1950,  as 
amended  (20  U.  S.  C.  277  (b)). 

2.  Subsection  (a)  of  the  proposed  section  2112  would,  when  judicial- 
review  proceedings  have  been  instituted  in  two  or  more  courts  of 
appeals  with  respect  to  the  same  agency  order,  require  the  agency  to 
“file  the  record  in  that  one  of  such  courts  in  which  in  its  judgment  the 
proceedings  may  be  carried  on  with  the  greatest  convenience  to  all 
the  parties  involved”  (presumably  including  the  agency).  The  other 
courts  would  thereupon  be  required  to  transfer  their  cases  to  the  court 
in  which  the  record  was  filed.  The  courts  would  seem  to  have  no 
discretion  in  the  matter. 

In  the  light  of  experience,  we  believe  that  provisions  for  bringing 
together  and  in  effect  consolidating  parallel  review  proceedings  in 
different  circuits  involving  the  same  administrative  action  are  desir¬ 
able  from  the  point  of  view  of  conserving  the  time  of  the  courts  and 
administrative  agencies,  avoiding  unnecessary  expense  in  filing  two 
or  more  copies  of  the  record,  and  avoiding  delay,  uncertainty,  and 
confusion,  and  possible  conflicts  of  opinion  among  coordinate  courts. 
The  committee  may,  however,  wish  to  consider  whether,  as  proposed 
by  the  bill,  the  provision  should  be  mandatory  upon  the  agency, 
whether  the  agency’s  judgment  should  be  final,  and  whether  the  court 
selected  should  necessarily  be  one  of  the  courts  in  which  a  review 
proceeding  was  theretofore  commenced.  A  complication,  moreover, 
may  arise  out  of  the  fact  that  the  record  may  already  have  been  filed 
in  one  court,  and  the  case  heard  and  possibly  even  decided,  by  that 
court  before  judicial-review  proceedings  are  commenced  elseh where. 

One  possible  alternative  would  be  to  provide  that  the  court  in  which 
a  proceeding  for  judicial  review  of  an  agency  order  is  first  commenced 
shall  have  exclusive  jurisdiction  and  that  other  courts  shall  transfer 
their  cases  to  that  court,  except  that  the  first  court,  upon  application 
of  the  agency  or  of  any  other  party  in  interest,  may  transfer  all  the 
proceedings  (including  those  transferred  to  it  from  other  courts)  (a) 
to  any  other  court  of  appeals  stipulated  by  the  parties  or  ( b ),  in  the 
absence  of  such  stipulation,  to  any  other  court  of  appeals  in  which  in 
the  deciding  court’s  judgment  the  convenience  of  all  the  parties  would 
be  best  served. 

3.  Subsection  (b)  of  the  proposed  section  2112  would  authorize  the 
use  of  an  abbreviated  record,  in  accordance  with  court  rules,  stipula¬ 
tion  of  the  parties,  or  order  of  the  court,  but  provides  that  if  the  rules 
of  the  court  do  not  require  the  printing  of  the  entire  record  in  that 
court  the  agency  may  nevertheless,  at  its  option,  file  the  entire  record 
of  the  proceedings  before  it  without  abbreviation. 
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These  provisions  arc  satisfactory  to  us  in  their  present  form. 

4.  Section  20  of  the  bill  would  amend  section  408  (i)  (2)  and  (3)  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (relating  to  tolerances  for 
pesticide  chemicals  in  or  on  raw  agricultural  commodities)  in  three 
respects:  A  copy  of  the  petition  for  judicial  review  filed  with  the  court 
would  have  to  be  forthwith  transmitted  by  the  clerk  of  the  court  to 
the  Secretary  whose  order  is  to  be  reviewed,  instead  of  being  “served” 
on  the  Secretary.  Secondly,  the  time,  manner,  and  contents  of  the 
administrative  record  to  be  filed  with  the  court  would  have  to  conform 
to  the  proposed  section  2112  of  title  28  of  the  United  States  Code. 
Thirdly,  the  jurisdiction  of  the  court  would  attach  upon  the  filing  of 
the  petition  for  judicial  review,  not  (as  under  present  law)  upon  the 
filing  of  the  record  with  the  court. 

We  believe  that  these  changes  would  be  desirable  improvements  in 
the  law,  though  we  regard  the  first  change  above  as  largely  one  of  form 
rather  than  of  substance.  The  reference  to  “subsection  (1)”  on  page 
19,  line  25,  however,  is  a  typographical  error.  It  should  read  “sub- 
k  section  (1)”. 

*  5.  Section  21  of  the  bill  would  amend  section  701  (f)  of  the  Federal 

Food,  Drug,  and  Cosmetic  Act  to  provide  in  effect  that  the  filing  and 
contents  of  the  administrative  record  with  the  court  shall  be  governed 
by  the  proposed  section  2112  of  title  21  United  States  Code.  We 
believe  that,  in  the  interest  of  uniformity  within  the  Federal  Food, 
Drug,  and  Cosmetic  Act  the  additional  changes  contained  in  section 
:  20  of  the  bill,  above  referred  to,  should  also  be  incorporated  in  section 
21.  We  therefore  suggest  that  section  21  be  changed  to  read  as 
follows : 

“Sec.  21.  (a)  The  second  and  third  sentences  of  paragraph  (1)  of  sub¬ 
section  (f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.  S.  C.,  371  (f)),  are  amended  to  read  as  follows:  ‘A  copy  of 
the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to 
the  Secretary  or  any  officer  designated  by  him  for  that  purpose,  and 
thereupon  the  Secretary  shall  file  in  the  court  the  record  of  the  pro¬ 
ceedings  on  which  he  based  his  order,  as  provided  in  section  2112  of 
i  title  28,  United  States  Code.’ 

“(b)  The  first  sentence  of  paragraph  (3)  of  subsection  (f)  of  sec¬ 
tion  701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.  S.  C. 
|  371  (f))  is  amended  to  read  as  follows:  ‘Upon  the  filing  of  the  petition 
W  referred  to  in  paragraph  (1)  of  this  subsection,  the  court  shall  have 
[  jurisdiction  to  affirm  the  order,  or  to  set  it  aside  in  whole  or  in  part, 
temporarily  or  permanently’.” 

6.  Similarly,  we  suggest  that,  in  line  with  the  above-mentioned 
changes,  section  27  (a)  of  the  bill  (p.  24,  lines  17-23),  be  changed  to 
read  as  follows: 

“Sec.  27.  (a)  Paragraph  (1)  as  amended,  of  section  632  (b)  of  the 
Public  Health  Service  Act  (42  U.  S.  C.  291  j  (b)  (1))  is  amended  to 
read  as  follows: 

‘(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  applica¬ 
tion  under  section  625  or  section  654,  the  State  agency  through  which 
the  application  was  submitted,  or  if  any  State  is  dissatisfied  with  the 
Surgeon  General’s  action  under  subsection  (a)  of  this  section,  such 
State  may  appeal  to  the  United  States  court  of  appeals  for  the  circuit 
in  which  such  State  is  located  by  filing  with  such  court  a  notice  of 
appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the  fifing  of 
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such  notice.  A  copy  of  the  notice  of  appeal  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Surgeon  General,  or  any  officer 
designated  by  him  for  that  purpose,  and  thereupon  the  Surgeon 
General  shall  file  in  the  court  the  record  of  the  proceedings  on  which 
he  based  his  action,  as  provided  in  section  2112  of  title  28,  United 
States  Code’.” 

7.  Again,  in  order  to  make  the  section  on  review  of  actions  of  the 
Commissioner  of  Education  consistent  with  these  changes,  we  suggest 
the  following  changes  which  we  believe  are  largely  clarifying  rather 
than  additive  of  substantive  law.  Change  section  33  in  the  bill 
(p.  28,  lines  11-12)  to  section  34  and  add  a  new  section  to  read  as 
follows : 

“Sec.  33.  Section  207  (b)  of  the  Act  of  September  23,  1950,  as 
amended  (20  U.  S.  C.  277  (b))  is  amended  by  adding  at  the  end  of 
that  subsection  the  following:  ‘A  copy  of  a  notice  of  appeal  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commissioner, 
or  any  officer  designated  by  him  for  that  purpose.  Upon  the  filing  of 
a  notice  of  appeal  with  it,  the  court  shall  have  jurisdiction  to  affirm  or 
set  aside  the  decision  of  the  Commissioner  in  whole  or  in  part’.” 


Federal  Maritime  Board, 
Washington,  D.  C.,  June  5,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  letter  is  in  reply  to  your  request  of 
May  16,  1957,  for  the  views  of  the  Federal  Maritime  Board  with 
respect  to  H.  R.  6788,  a  bill  To  authorize  the  abbreviation  of  the  record 
on  the  review  or  enforcement  of  orders  of  administrative  agencies  by 
the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on 
the  original  papers  and  to  make  uniform  the  law  relating  to  the  record 
on  review  or  enforcement  of  such  orders,  and  for  other  purposes. 

The  bill  would  amend  chapter  133  of  title  28  of  the  United  States 
Code  by  adding  a  new  section  2112,  which  would  govern  the  time  and 
manner  of  filing,  and  the  contents  of,  the  record  to  be  filed  in  United 
States  courts  of  appeals,  and  the  venue  of  such  courts,  in  proceedings 
instituted  in  such  courts  to  review  or  enforce  orders  of  United  States 
agencies,  boards,  commissions,  and  officers.  The  bill  would  also 
amend  statutes  conferring  jurisdiction  on  such  courts  to  review  and 
enforce  such  orders  to  make  the  time  of  filing  the  petition  to  review  or 
enforce  the  order  the  uniform  time  for  the  attaching  of  jurisdiction. 
Under  some  such  statutes,  jurisdiction  does  not  now  attach  until  the 
record  is  filed. 

The  new  section  2112  (which  the  bill  would  add  to  title  28  of  the 
United  States  Code)  would  provide  that  the  record  to  be  filed  in  courts 
of  appeals  in  proceedings  to  review  or  enforce  orders  of  United  States 
agencies,  boards,  commissions,  or  officers  shall  consist  of — 

(а)  The  contents  prescribed  by  the  statute  conferring  juris¬ 
diction  on  courts  of  appeals  to  review  or  enforce  the  order  if  such 
statute  prescribes  such  contents;  or 

(б)  The  order  to  be  reviewed  or  enforced,  the  findings  or  report 
upon  which  it  is  based,  and  the  pleadings,  evidence,  and  proceed¬ 
ings  before  the  agency,  board,  commission,  or  officer,  if  (1)  the 
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statute  conferring  jurisdiction  does  not  prescribe  the  contents  of 
the  record,  and  (2)  the  rules  of  the  courts  of  appeals  with  venue 
do  not  require  the  printing  of  the  entire  record  to  be  filed,  and 
(3)  the  agency,  board,  commission,  or  officer  elects  to  file  all  of 
the  foregoing;  or 

(c)  If  the  agency,  board,  commission,  or  officer  is  not  eligible 
under  (6)  above  to  elect,  or  does  not  elect,  to  file  all  of  the  material 
there  specified,  such  portions  thereof  as  (1)  the  rules  of  the  court 
of  appeals  with  venue  require,  or  (2)  the  parties  by  written  stipula¬ 
tion,  consistent  with  such  rules,  designate,  or  (3)  the  court  upon 
motion  of  any  party,  or  on  its  own  motion,  designates,  but  if 
the  correctness  of  a  finding  of  fact  is  in  question,  all  the  evidence 
shall  be  included  except  such  portion  thereof  as  the  parties  agree 
to  omit. 

The  bill  would  authorize  the  courts  of  appeals,  with  the  approval  of 
the  Judicial  Conference  of  the  United  States,  to  make  rules,  not 
inconsistent  with  the  foregoing  provisions,  with  respect  to  the  content 
of  the  record  to  be  filed,  and  with  respect  to  the  time  and  manner  of 
filing  the  record  if  the  statute  conferring  jurisdiction  does  not  prescribe 
the  time  and  manner  of  filing.  Since  the  foregoing  provisions  auth¬ 
orize  the  parties  to  abbreviate  the  record  by  stipulation  consistent 
with  the  rules  of  the  court,  and  authorize  the  court  by  order  to  desig¬ 
nate  the  contents  of  the  record,  the  possible  area  for  the  operation  of 
such  rules  with  respect  to  the  contents  of  the  record  appear  to  be  to 
limit  abbreviation  of  the  record  by  the  parties  and  to  state  the  limits 
within  which  the  court  would  require  abbreviation  if  the  agency, 
board,  commission,  or  officer  is  not  eligible  to  elect,  or  does  not  elect, 
to  file  the  entire  record  of  the  proceedings  before  it  without  abbrevi¬ 
ation. 

The  new  section  would  further  provide  that  the  agency,  boara 
commission,  or  officer  may  transmit  to  the  court  of  appeal?  either  the 
original  papers  comprising  the  record  to  be  filed  or  certified  true  copies 
of  such  papers.  The  apparent  purpose  of  this  provision  is  to  author¬ 
ize  the  agency,  board,  commission,  or  officer  to  file  the  original  papers 
in  those  circumstances  in  which  it  considers  that  the  expense  of  pre¬ 
paring  copies  would  be  unjustified.  It  is  evidently  intended,  never¬ 
theless,  that  if  the  bill  is  enacted  the  Judicial  Conference  of  the  United 
States  might  approve  rules  of  court  which  might  under  some  circum¬ 
stances  require  the  printing  of  the  entire  record  to  be  filed,  because 
subsection  (b)  of  the  new  section  provides  that,  if  the  rules  of  court 
require  the  printing  of  the  entire  record  to  be  filed,  the  agency,  board, 
commission,  or  officer  shall  not  have  the  option  of  filing  the  entire 
record  of  the  proceedings  before  it  without  abbreviation. 

Sections  29  and  30  of  the  Shipping  Act,  1916,  as  amended  (46 
U.  S.  C.  828-829),  make  orders  issued  by  the  Federal  Maritime  Board 
under  that  act  enforceable  in  the  United  States  district  courts.  The 
bill,  therefore,  would  not  apply  to  proceedings  to  enforce  such  orders. 

Public  Law  901,  81st  Congress  (the  act  of  December  29,  1950,  64 
Stat.  1129;  5  U.  S.  C.  1031-1042),  however,  confers  on  the  United 
States  courts  of  appeals  jurisdiction  to  review  orders  issued  by  the 
Federal  Maritime  Board  under  the  Shipping  Act,  1916,  and  provides 
(sec.  6)  that  the  record  to  be  filed  in  the  court  of  appeals  in  such  pro¬ 
ceedings  shall  consist  of  the  pleadings,  evidence,  and  proceedings 
before  the  agency  or  such  portions  thereof  as  the  rules  of  court  require 
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or  such  portions  as  the  parties,  with  the  approval  of  the  court  of 
appeals,  agree  upon  in  writing. 

The  bill  would  amend  section  6  of  Public  Law  901  to  provide  that 
the  record  to  be  filed  shall  be  the  record  provided  for  in  section  2112 
of  title  28,  United  States  Code.  This  amendment  would  change 
existing  statutory  law  in  the  following  respect:  (1)  It  would  require 
that  all  of  the  evidence  be  included  in  the  record  if  the  correctness  of  a 
finding  of  fact  is  in  question;  and  (2)  it  would  give  the  Board  the  option 
of  filing  the  entire  record  of  the  proceedings  before  it  without  abbrevia¬ 
tion  in  those  cases  in  which  the  rules  of  court  do  not  require  the 
printing  of  the  entire  record  to  be  filed. 

The  bill  would  amend  section  611  of  the  Merchant  Marine  Act,  1936, 
as  amended,  which  provides  that,  if  an  operating-differential  subsidy 
contractor  believes  that  the  United  States  has  without  just  cause 
defaulted  upon,  or  canceled,  his  operating-differential  subsidy  con¬ 
tract,  he  may  apply  to  the  Maritime  Commission,  setting  forth  his 
contentions,  for  permission  to  transfer  his  vessels  to  foreign  registry, 
and  if  the  Commission,  after  hearing,  finds  affirmatively  on  the  issue, 
it  shall  grant  the  application,  but  otherwise  deny  it.  Section  611 
further  provides  that,  if  the  application  is  denied,  the  contractor  may 
obtain  a  review  of  the  order  of  denial  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  by  filing  in  that  court  a  written 
petition,  a  copy  of  which  shall  be  served  upon  any  member  of  the 
Commission,  or  upon  any  officer  thereof  designated  for  that  purpose, 
and  the  Commission  shall  thereupon  file  in  the  court  a  transcript  of 
the  record  upon  which  the  order  was  entered,  and  upon  such  filing  the 
court  shall  have  exclusive  jurisdiction  to  determine  whether  such 
cancellation  or  default  was  without  just  cause  and  to  affirm  or  set 
aside  such  order. 

Section  17  of  the  bill  would  amend  this  section  611  of  the  1936  act 
to  provide  that  a  copy  of  the  petition  for  review  shall  be  served  on  a 
member  of  the  Board  rather  than  on  a  member  of  the  Commission, 
that  the  record  provided  for  in  section  2112  of  title  28  of  the  United 
States  Code  shall  be  filed  in  the  court  rather  than  a  transcript  of  the 
record  upon  which  the  order  was  entered,  and  that  the  jurisdiction  of 
the  court  shall  attach  when  the  petition  for  review  is  filed  rather  than 
when  the  record  is  filed. 

Reorganization  Plan  No.  21  of  1950  abolished  the  Maritime  Com¬ 
mission,  created  the  Federal  Maritime  Board,  and  divided  between 
the  Federal  Maritime  Board  and  the  Secretary  of  Commerce  the  func¬ 
tions  the  Maritime  Commission  had  under  various  statutes.  Under 
the  plan,  the  functions  under  section  611  of  the  Merchant  Marine  Act, 
1936,  would  be  exercised  in  some  cases  by  the  Federal  Maritime  Board 
and  in  others  by  the  Secretary  of  Commerce.  Under  section  905  (e) 
of  the  Merchant  Marine  Act,  1936,  as  amended  (Public  Law  586, 
82d  Cong.;  66  Stat.  760),  the  word  “Commission/’  as  used  in  the 
Merchant  Marine  Act,  1936,  means  the  Federal  Maritime  Board  or 
the  Secretary  of  Commerce,  as  the  context  may  require  to  conform  to 
Reorganization  Plan  21  of  1950.  Section  17  should  be  amended  to  let 
this  definition  operate  properly  under  Reorganization  Plan  No.  21. 
This  can  be  accomplished  simply  by  restoring  in  section  17  of  the  bill 
the  word  “Commission”  in  place  of  the  word  “Board”  wherever  it 
appears  in  the  section. 
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The  bill  would  provide  for  abbreviated  records  to  be  filed  in  courts 
of  appeals  in  proceedings  in  those  courts  to  review  or  enforce  orders  of 
agencies,  boards,  commissions,  or  officers  of  the  United  States  and  for 
review  or  enforcement  of  such  orders  on  the  basis  of  the  original  papers, 
and  would  make  the  time  of  the  filing  of  the  petition  for  review  the 
time  for  the  attaching  of  the  court’s  jurisdiction. 

If  section  17  of  the  bill  is  amended  as  suggested,  the  Federal  Mari¬ 
time  Board  would  have  no  objection  to  enactment  of  the  bill. 

Sincerely  yours, 

Clarence  G.  Morse,  Chairman. 


Federal  Coal  Mine  Safety  Board  of  Review, 

Washington,  D.  C.,  June  4,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Celler:  Reference  your  letter  dated  May  16,  1957, 
relating  to  H.  R.  6788,  the  Board  has  requested  that  I  inform  you  as 
to  its  views  on  this  proposed  legislation. 

The  Board  fully  agrees  with  the  general  purposes  of  the  bill,  that  is, 
to  reduce  the  costs  and  simplify  the  procedures  in  connection  with 
appellate  review.  However,  for  the  reasons  indicated  below,  the 
Board  seriously  questions  the  language  of  the  provisions  applicable  to 
this  agency. 

As  you  will  recall,  the  Board  is  a  completely  independent  agency 
created  by  title  II  of  the  Federal  Coal  Mine  Safety  Act  (66  Stat.  692 
el  seq.).  Its  sole  duty  is  quasi-judicial  in  nature,  namely,  to  hear 
and  determine  applications  filed  with  it  by  coal-mine  operators  seeking 
annulment  or  revision  of,  and  temporary  relief  from,  orders  issued  by 
inspectors  or  the  Director  of  the  United  States  Bureau  of  Mines,  under 
the  Federal  Coal  Mine  Safety  Act.  The  immediate  parties  to  the 
adversary  proceeding  before  the  Board  are  the  coal-mine  operator  who 
files  the  application  and  the  Director  of  the  United  States  Bureau  of 
Mines.  Either  the  operator  or  the  Director  can  appeal  directly  from 
a  Board  order  to  the  United  States  court  of  appeals  for  the  circuit  in 
which  the  mine  affected  is  located,  and  then  to  the  Supreme  Court  of 
the  United  States.  The  Board  itself  is  not  a  party  to,  nor  does  it 
participate  in  any  manner  in,  the  appellate  proceeding. 

Functionally,  the  Board  is  thus  closely  analogous  to  United  States 
district  court  judges  who,  like  the  Board,  are  not  parties  to  appeals 
from  their  own  decisions.  The  Board  is  unlike  most,  if  not  all,  the 
other  agencies  subject  to  II.  R.  6788,  such  as  the  National  Labor  Rela¬ 
tions  Board,  the  Civil  Aeronautics  Board,  and  the  Subversive  Activ¬ 
ities  Control  Board,  which  themselves  participate  in  the  appeals  for 
review  or  enforcement  of  their  own  decisions  and  orders. 

As  to  the  record  to  be  filed  on  appeal  from  a  Board  order,  section 
208  (b)  of  the  Federal  Coal  Mine  Safety  Act  (66  Stat.  702)  now  reads 
as  follows: 

"(b)  The  party  making  such  appeal  shall  forthwith  send  a  copy  of 
such  notice  of  appeal,  by  registered  mail,  to  the  other  party  and  to  the 
Board.  Upon  receipt  of  such  copy  of  a  notice  of  appeal  the  Board 
shall  promptly  certify  and  file  in  such  court  a  complete  transcript  of 
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the  record  upon  which  the  order  complained  of  was  made.  The  costs 
of  such  transcript  shall  be  paid  by  the  party  making  the  appeal.” 

Section  32  of  H.  R.  6788  would  amend  the  second  and  third  sentences 
of  section  208  (b)  to  read  as  follows:  “Upon  receipt  of  such  copy  of  a 
notice  of  appeal  the  Board  shall  file  in  such  court  the  record  upon 
which  the  order  complained  of  was  made,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  The  costs  of  certifying  and  filing 
such  record  shall  be  paid  by  the  party  making  such  appeal.” 

Section  2112  of  title  28,  United  States  Code,  referred  to  above,  is 
added  by  section  2  of  H.  R.  6788  and  provides  among  other  things: 

“(b)  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  pro¬ 
ceeding  shall  consist  of  the  order  sought  to  be  reviewed  or  enforced, 
the  findings  or  report  upon  which  it  is  based,  and  the  pleadings, 
evidence,  and  proceedings  before  the  agency,  board,  commission,  or 
officer  concerned,  or  such  portions  thereof  (1)  as  the  said  rules  of  the 
court  of  appeals  may  require  to  be  included  therein,  or  (2)  as  the 
agency,  board,  commission,  or  officer  concerned,  the  petitioner  for 
review  or  respondent  in  enforcement,  as  the  case  may  be,  and  any 
intervenor  in  the  court  proceeding  by  written  stipulation  filed  with  the 
agency,  board,  commission,  or  officer  concerned  or  in  the  court  in 
any  such  proceeding  may  consistently  with  the  rules  of  such  court 
designate  to  be  included  therein,  or  (3)  as  the  court  upon  motion 
of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion  may 
by  order  in  any  such  proceeding  designate  to  be  included  therein. 
Such  a  stipulation  or  order  may  provide  in  an  appropriate  case  that  no 
record  need  be  filed  in  the  court  of  appeals.  If,  however,  the  correct¬ 
ness  of  a  finding  of  fact  by  the  agency,  board,  commission,  or  officer  is 
in  question  all  of  the  evidence  before  the  agency,  board,  commission, 
or  officer  shall  be  included  in  the  record  except  such  as  the  agency, 
board,  commission,  or  officer  concerned,  the  petitioner  for  review  or 
respondent  in  enforcement,  as  the  case  may  be,  and  any  intervenor  in 
the  court  proceeding  by  written  stipulation  filed  with  the  agency, 
board,  commission,  or  officer  concerned  or  in  the  court  agree  to  omit 
as  wholly  immaterial  to  the  questioned  finding.  If  there  is  omitted 
from  the  record  any  portion  of  the  proceedings  before  the  agency, 
board,  commission,  or  officer  which  the  court  subsequently  determines 
to  be  necessary  for  it  to  consider  to  enable  it  to  review  or  enforce  the 
order  in  question  the  court  may  direct  that  such  additional  portion  of 
the  proceedings  be  filed  as  a  supplement  to  the  record.  If  the  rules 
of  the  court  of  appeals  in  which  a  proceeding  is  pending  do  not  require 
the  printing  of  the  entire  record  in  that  court  the  agency,  board, 
commission,  or  officer  concerned  may,  at  its  option  and  without  regard 
to  the  foregoing  provisions  of  this  subsection,  file  in  the  court  the 
entire  record  of  the  proceedings  before  it  without  abbreviation. 

The  above  language  in  section  2112,  while  not  completely  clear  in 
its  application  to  this  agency,  appears  to  imply  that  the  Board  would 
be  required  to  participate  in  determining  the  scope  or  nature  of  the 
record  to  be  filed  on  appeal.  Such  activity  would,  of  course,  directly 
conflict  with  the  statutory  position  and  functions  of  this  agency.  The 
Board,  as  already  mentioned,  is  not  a  party  to  the  appellate  proceeding 
and,  like  United  States  district  court  judges,  should  not  therefore  be 
required  to  determine  the  record  to  be  filed  on  appeal  from  its  own 
order.  Although  a  determination  of  the  appellate  court  record  may 
be  consistent  with  the  statutory  duties  of  other  agencies  covered  by 
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H.  R.  6788,  it  is  wholly  inconsistent  with  the  status  and  functions  of 
this  Board  under  the  Federal  Coal  Mine  Safety  Act. 

It  is  also  significant  that  section  32  of  H.  R.  6788  would  amend  the 
time  within  which  the  Board  must  file  the  re  *ord  in  the  appellate 
court.  As  section  208  (b)  of  our  act  now  reads,  the  Board  must 
certify  and  file  the  complete  transcript  of  record  “promptly”  upon 
receipt  of  notice  of  appeal.  However,  under  section  32  of  Id.  R. 
6788,  the  word  “promptly”  would  he  deleted  and  the  time  for  filing 
would  be  determined,  as  provided  in  the  proposed  section  2112  (a)  of 
title  28,  United  States  Code,  by  the  rules  of  the  several  courts  of 
appeal. 

Needless  to  say,  Congress  emphasized  the  need  for  promptness  in 
the  Board’s  filing  of  the  record  on  appeal  (as  well  as  in  other  Board 
actions)  to  assist  in  effectuating  the  basic  purpose  of  the  Federal 
Coal  Mine  Safety  Act;  that  is,  the  prevention  of  major  coal-mine 
disasters.  While  the  provisions  of  H.  R.  6788  might  not  prevent 
expeditious  action  by  the  Board,  the  specific  mandate  in  the  present 
law  would  have  been  deleted  and,  to  that  extent,  the  congressional 
purpose  might  be  impaired. 

The  Board  has  considered  whether  any  limited  changes  in  the  lan¬ 
guage  of  H.  R.  6788  could  be  suggested,  which  would  adequately 
resolve  the  problems  discussed  above.  However,  the  core  of  this 
bill  is  set  forth  in  the  proposed  section  2112  of  title  28,  United  States 
Code;  and  that  section  appears  to  be  broadly  framed  with  reference 
to  agencies  differing  in  status  from  this  Board.  Therefore,  rather 
extensive  recasting  would  seem  to  be  required. 

In  any  event,  it  appears  doubtful  that  the  present  operation  of 
section  208  (b)  of  our  act  requires  amendment  in  order  to  achieve 
the  results  sought  by  the  proposed  legislation.  For  example,  there 
is  little  possibility  that  an  appeal  from  a  Board  order  would  be  filed 
in  more  than  one  appellate  court,  because  section  208  (a)  of  the 
present  act  expressly  limits  “judicial  review”  to  “the  United  States 
Court  of  Appeals  for  the  circuit  in  which  the  mine  affected  is  located.” 

As  to  excessive  financial  burdens  on  the  parties,  the  cost  of  certify¬ 
ing  the  complete  transcript  of  Board  re  ords  has  been  so  insignificant 
in  each  case  appealed  to  date,  that  no  charges  have  been  assessed  by 
the  Board  for  this  service.  As  to  the  burden  on  the  courts,  the  size 
of  Board  records  has  been  relatively  small  compared  with  those  of 
other  agencies,  so  that  few,  if  any,  storage  difficulties  have  arisen  in 
this  regard.  Moreover,  under  such  existing  rules  as  those  in  the 
Court  of  Appeals  for  the  Fourth  Circuit,  the  Board  has  recently  filed 
merely  a  certified  list  of  the  materials  in  the  record.  And  the  abbre¬ 
viation  of  the  actual  portions  of  the  record  considered  by  the  court 
has  likewise  been  accomplished  under  present  court  rules. 

In  view  of  the  foregoing,  you  may  wish  to  consider  excepting  this 
Board  from  the  application  of  H.  R.  6788.  This  result  could  be 
accomplished  simply  by  deleting  section  32  of  the  proposed  bill. 

The  Board  hopes  that  the  above  comments  may  prove  of  value  to 

you. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  report  to  your  committee. 

Sincerely  yours, 

Robert  J.  Freehling,  General  Counsel. 
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Civil  Aeronautics  Board, 
Washington,  D.  C.,  June  6,  1957 . 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D  C. 

Dear  Congressman  Celler:  This  is  in  further  reply  to  your  letter 
of  May  16,  1957,  acknowledged  May  22,  1957,  requesting  our  comment 
on  H.  R.  6788,  a  bill  to  authorize  the  abbreviation  of  the  record  on  the 
review  or  enforcement  of  orders  of  administrative  agencies  by  the 
courts  of  appeals  and  the  review  or  enforcement  of  such  orders  on  the 
original  papers  and  to  make  uniform  the  law  relating  to  the  record  on 
review  or  enforcement  of  such  orders,  and  for  other  purposes. 

The  Board  believes  that  the  preparation  and  filing  of  the  complete 
transcript  of  the  record  of  the  administrative  proceeding  often  involves 
needless  work  and  expense  and  sometimes  serves  to  delay  the  review 
proceeding.  Accordingly,  the  Board  looks  with  favor  upon  any  pro¬ 
posal  which  will  serve  to  eliminate  these  burdens  and  delays.  While 
we  note  that  many  of  the  changes  suggested  by  the  bill  have  already 
been  incorporated  into  the  existing  rules  of  the  various  circuit  courts 
of  appeals,  those  rules  would  appear  to  be  applicable  only  to  the  extent 
that  an  underlying  statutory  provision  will  permit.  Legislation 
along  the  lines  of  II.  R.  6788  will  provide  the  necessary  statutory 
authority  and  further  will  provide  for  various  contingencies  not  cov¬ 
ered  by  the  existing  rules. 

H.  R.  6788  has  been  examined  from  the  standpoint  of  its  relation 
to  review  proceedings  involving  Civil  Aeronautics  Board  ordeK,;  and 
in  general  we  endorse  the  objectives  and  provisions  of  the  bill.  How¬ 
ever,  we  have  one  change  to  suggest.  While  the  Board  favors  a  pro¬ 
cedure  which  permits  the  filing  of  an  abbreviated  record  either  by 
stipulation  or  by  court  order,  we  recommend  that  the  bill  be  amended 
so  as  to  permit  an  administrative  agency  when  it  believes  it  advisable 
to  file  a  complete  record.  Since  the  burden  and  expense  of  preparing 
and  filing  the  record  customarily  is  placed  on  the  agency,  it  is  believed 
that  it  should  be  left  to  agency  option  whether  a  complete  record 
should  be  filed  with  the  reviewing  court,  whether  negotiations  should 
be  entered  into  looking  toward  a  stipulated  record,  or  whether  an 
order  shoidcl  be  sought  from  the  court  for  leave  to  file  less  than  the 
full  record.  Experience  indicates  that,  in  many  of  the  Board’s  cases, 
greater  time  and  effort  may  be  required  on  the  part  of  all  concerned 
in  attempting  to  determine  the  content  of  an  abbreviated  record  than 
would  be  expended  in  the  present  procedure  of  certifying  the  entire 
transcript.  Further,  negotiation  or  other  procedures  looking  toward 
an  abbreviated  record  could  be  used  for  purposes  of  delay.  The 
agency’s  own  interest  in  eliminating  needless  work  and  expense  will 
serve  to  insure  that  stipulations  will  lie  entered  into  whenever  feasible, 
or  application  made  to  the  reviewing  court  for  leave  to  file  less  than 
the  complete  record  in  an  appropriate  case. 

Accordingly,  the  Board  recommends  that  the  sentence  beginning 
on  line  15,  page  4  of  H.  R.  6788  and  ending  on  line  21,  page  4,  be 
stricken  and  the  following  substituted: 

“The  agency,  board,  commission  or  officer  concerned  shall  have  an 
option  without  regard  to  the  foregoing  provisions  of  this  subsection, 
to  file  in  the  court  in  which  a  proceeding  is  pending  the  entire  record 
of  the  proceedings  before  it  without  abbreviation.” 
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Subject  to  the  above  recommendation  for  amendment,  the  Board 
endorses  the  enactment  of  H.  R.  6788. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to 
the  submission  of  this  report. 

Sincerely  yours, 


James  R.  Durfee,  Chairman. 


June  10,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives, 

Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the 
views  of  the  Department  of  Justice  concerning  the  bill  (H.  R.  6788) 
to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals 
and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  en¬ 
forcement  of  such  orders  and  for  other  purposes. 

This  bill  would  authorize  the  several  courts  of  appeals  to  adopt, 
with  the  approval  of  the  Judicial  Conference,  rules  prescribing  the 
time  and  manner  of  filing  and  the  contents  of  the  record  in  all  pro¬ 
ceedings  instituted  in  the  courts  of  appeals  to  review  or  enforce  orders 
of  administrative  agencies,  boards,  commissions  and  officers,  in  which 
the  applicable  statute  does  not  specifically  prescribe  such  time  or 
manner  of  filing  or  contents  of  the  record.  It  would  also  provide  for 
abbreviation  of  such  records  pursuant  to  rules  of  court,  stipulation  of 
the  parties,  or  court  order.  The  bill  would  permit  an  agency  which 
issued  an  order  to  file  the  original  papers  in  lieu  of  a  transcript  and 
to  regain  possession  of  them  upon  completion  of  the  proceedings  in 
the  court  of  appeals.  It  would  also  incorporate  the  foregoing  provi¬ 
sions  in  a  number  of  exixting  statutes  dealing  with  review  of  adminis¬ 
trative  orders  by  courts  of  appeals. 

The  Department  of  Justice  considers  the  proposal  a  laudable  effort 
to  eliminate  unnecessary  expenditures  in  time  and  money  in  the 
review  of  agency  orders  by  the  courts  of  appeals.  Accordingly,  it 
recommends  enactment  of  the  measure.  It  is  noted  that  at  its 
annual  meeting  in  September  1956,  the  Judicial  Conference  reaffirmed 
its  previously  expressed  approval  of  this  legislation  with  a  minor 
amendment. 

Some  concern  has  been  expressed  that  the  broad  language  of  the 
proposed  section  2112  (a)  may  possibly  be  construed  to  apply  to 
certain  proceedings  not  intended  to  be  covered,  for  example,  decisions 
of  the  Tax  Court  and  administrative  orders  for  the  exclusion  and 
deportation  of  aliens  entered  under  the  provisions  of  the  Immigration 
and  Nationality  Act  of  1952  (66  Stat.  1 166,  8  U.  S.  C.  A.  (1101  et  seq.)). 
As  you  know,  Tax  Court  decisions  are  presently  subject  to  review  by 
the  courts  of  appeals  pursuant  to  section  7482  of  the  Internal  Revenue 
Code  of  1954  (26  U.  S.  C.  7482) ;  exclusion  and  deportation  orders,  to 
the  extent  that  judicial  review  is  permissible,  are  uniformly  reviewable 
in  the  first  instance  in  the  district  courts.  The  apprehension  arises 
because  of  the  broad  language  of  section  2112  (a)  that  it  shall  apply 
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to  “all  proceedings  instituted  in  the  courts  of  appeals  to  *  *  * 
review  *  *  *  orders  of  administrative  agencies,  boards,  commissions 
and  officers  *  *  In  this  connection  it  might  be  both  desirable 

and  appropriate  to  incorporate  in  the  committee  reports  express 
language  that  the  bill  is  not  intended  to  apply  to  decisions  of  the  Tax 
Court  or  to  exclusion  and  deportation  orders.  Although  there  would 
appear  to  be  little  basis  for  believing  that  the  bill  in  its  present  form 
could  reasonably  be  construed  to  extend  to  such  proceedings,  it  may 
nevertheless  be  wise  to  dispel  any  possible  ambiguity  in  this  regard. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  report. 

Sincerely, 


William  P.  Rogers, 
Deputy  Attorney  General. 


Interstate  Commerce  Commission, 

June  3,  1957. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  oj  Representatives,  Washington,  D.  C. 

Dear  Chairman  Celler:  Your  letter  of  May  16,  1957,  requesting 
an  expression  of  views  on  a  bill,  H.  R.  6788,  introduced  by  you,  to 
authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement 
of  orders  of  administrative  agencies  by  the  court  of  appeals  and  the 
review  or  enforcement  of  such  orders  on  the  original  papers  and  to 
make  uniform  the  law  relating  to  the  record  on  review  or  enforcement 
of  such  orders,  and  for  other  purposes,  has  been  referred  to  our 
committee  on  legislation.  After  consideration  by  that  committee, 
I  am  authorized  to  submit  the  following  comments  in  its  behalf: 

The  purpose  of  H.  R.  6788  is  clearly  stated  in  its  title  as  quoted 
above.  Except  for  an  occasional  case  arising  under  section  11  of  the 
Clayton  Antitrust  Act  (15  U.  S.  C.  21),  this  bill  would  not  affect  the 
review  of  orders  of  the  Interstate  Commerce  Commission.  The  ma¬ 
jority  of  the  orders  of  this  Commission  are  issued  under  the  Interstate 
Commerce  Act,  and,  under  the  provisions  of  section  1336,  title  28,  of 
the  United  States  Code,  are  reviewable  by  three-judge  United  States 
district  courts  instead  of  by  United  States  courts  of  appeals  as  in  the 
case  of  orders  of  many  of  the  other  administrative  agencies. 

It  is  noted  that  section  2  of  the  bill  would  provide,  among  other 
things,  that  where  proceedings  have  been  instituted  in  two  or  more 
courts  of  appeal  with  respect  to  the  same  order  of  the  administrative 
agency,  the  agency  concerned  shall  file  the  record  in  that  one  of  such 
courts  in  which,  in  its  judgment,  the  proceedings  may  be  carried  on 
with  the  greatest  convenience  to  all  of  the  parties  involved.  This 
section  would  further  provide  that  the  other  courts  in  which  such 
proceedings  are  pending  shall  thereupon  transfer  them  to  the  court 
of  appeals  in  which  the  record  has  been  filed  by  the  agency  concerned. 

While  we  wholeheartedly  favor  having  such  multiple  actions  de¬ 
termined  by  a  single  court,  we  do  not  believe  that  it  would  be  desirable, 
in  such  cases,  for  the  defendant  agency  to  have  the  privilege  and  duty 
of  determining  in  which  court  actions  against  it  shall  be  determined. 
It  would  seem  preferable  that  some  arrangement  be  devised  whereby 
such  a  determination  shall  be  made  by  the  judiciary. 
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Subject  to  the  foregoing  reservation,  we  believe  that  enactment  of 
H.  R.  6788  would  be  desirable. 

Respectfully  submitted. 

Owen  Clarke,  Chairman, 
Anthony  Arpaia, 

Robert  W.  Minor, 

Committee  on  Legislation. 


Federal  Trade  Commission, 

Office  of  the  Chairman, 

Washington,  June  11,  1957.. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  oj  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  letter  of  May  16, 
1957,  inviting  an  expression  of  the  views  of  this  Commission  upon 
)  H.  R.  6788,  85th  Congress,  1st  session,  a  bill  “To  authorize  the 
abbreviation  of  the  record  on  the  review  or  enforcement  of  orders 
of  administrative  agencies  by  the  courts  of  appeals  and  the  review 
or  enforcement  of  such  orders  on  the  original  papers  and  to  make 
uniform  the  law  relating  to  the  record  on  review  or  enforcement  of 
such  orders  and  for  other  purposes.” 

This  bill  would  add  a  new  section  to  chapter  133  of  title  28  of  the 
United  States  Code  and  would  amend  the  acts  of  various  administra¬ 
tive  agencies,  thereby  making  uniform  the  law  relating  to  the  record 
on  review  or  enforcement  of  orders  of  such  agencies.  The  Commis¬ 
sion  generally  is  in  accord  with  the  purposes  of  the  bill,  but  desires 
to  call  your  attention  to  an  inconsistency  in  the  proposed  amendments 
to  the  Federal  Trade  Commission  Act  and  the  Clayton  Act,  contained 
in  sections  3  and  4  of  the  bill. 

Section  3  (a)  of  the  bill,  amending  the  sixth  sentence  of  subsection 
(b)  of  section  5  of  the  Federal  Trade  Commission  Act,  as  amended 
(52  Stat.  112),  vould  provide  that  “until  the  record  in  the  proceeding 
has  been  filed  in  a  court  of  appeals  of  the  United  States,”  the  Com¬ 
mission  may  at  any  time  modify  or  set  aside  its  report  or  order  to 
k  cease  and  desist.  Section  3  (c)  of  the  bill,  amending  subsection  (d)  of 
)  section  5,  would  provide  that  the  jurisdiction  of  the  court  of  appeals 
shall  be  exclusive  upon  the  filing  of  the  record  with  the  court.  These 
provisions,  in  substance,  are  the  same  as  the  corresponding  provisions 
of  the  present  statute.  They  contemplate  that  the  jurisdiction  of 
the  court  will  not  attach  until  the  record  is  filed.  But  section  3  (b) 
of  the  bill,  amending  the  third  sentence  of  subsection  (c)  of  section  5, 
Mould  provide  that  the  jurisdiction  of  the  court  of  appeals  would 
attach  “Upon  such  filing  of  the  petition,”  without  reference  to  the 
filing  of  the  record.  The  comparable  provision  of  the  present  statute 
provides  that  such  jurisdiction  shall  attach  “upon  such  filing  of  the 
petition  and  transcript  *  *  *.”  We  think  that  to  remove  this 
inconsistency  the  third  sentence  of  subsection  (c)  of  section  5  of  the 
Federal  Trade  Commission  Act  should  be  modified  so  as  to  provide 
as  folio M"s,  the  italicized  M'ords  having  been  added  to  the  language  of 
the  proposed  bill:  “Upon  such  filing  of  the  petition  and  record,  or 
upon  the  filing  oj  a  stipulation  or  the  entry  oj  an  order  to  the  effect  that  no 
record  need  be  filed  in  the  court  oj  appeals,  the  court  shall  have  jurisdic- 
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(ion  of  the  proceeding  and  of  the  question  determined  therein  and  shall 
have  power  to  make  and  enter  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  Commission,  and  enforcing  the  same  to  the 
extent  that  such  order  is  affirmed  and  to  issue  such  writs  as  are 
ancillary  to  its  jurisdiction  or  are  necessary  in  its  judgment  to  prevent 
injury  to  the  public  or  to  compotitiors  pendente  lite.” 

We  consider  the  present  provisions  of  law,  which  afford  the  Com¬ 
mission  an  opportunity  to  consider  an  act  upon  petitions  for  recon¬ 
sideration  before  court  review,  to  be  very  desirable.  They  enable  the 
Commission  to  correct  inadvertent  errors  that  occasionally  occur, 
and  are  quite  valuable  in  preventing  unnecessary  litigation  through 
the  opportunity  for  careful  reconsideration  in  appropriate  instances. 
We  think  it  would  be  regrettable  to  have  any  inconsistency  in,  or 
uncertainty  about,  the  continuance  of  these  useful  provisions  of  exist¬ 
ing  law 

For  the  same  reasons,  like  observations  are  pertinent  with  reference 
to  section  4  of  the  bill,  amending  section  11  of  the  Clayton  Act,  as 
amended  (64  Stat.  1127).  Section  4  (a)  would  amend  the  sixth  sen¬ 
tence  of  the  second  paragraph  of  section  1 1  of  the  act  so  as  to  provide 
that  “Until  the  record”  is  filed  with  a  court  of  appeals  the  Commission 
may  modify  or  set  aside  its  report  or  order  to  cease  and  desist.  Section 
4  (d)  would  amend  the  fifth  paragraph  of  section  11  of  the  act  so  as 
to  provide  that  the  jurisdiction  of  the  court  of  appeals  shall  be  ex¬ 
clusive  upon  the  filing  of  the  record  with  the  court.  These  provisions 
are  substantially  the  same  as  the  corresponding  provisions  of  the  pres¬ 
ent  statute,  and  contemplate  that  the  jurisdiction  of  the  court  will 
not  attach  until  the  record  is  filed.  Section  4  (c)  of  the  bill,  however, 
would  amend  the  third  sentence  of  the  fourth  paragraph  of  section  11 
of  the  act  so  as  to  provide  that  the  jurisdiction  of  the  court  of  appeals 
would  attach  “Upon  the  filing  of  such  petition,”  without  reference  to 
the  filing  of  the  record. 

In  order  to  remove  this  apparent  inconsistency,  we  think  the  third 
sentence  of  the  fourth  paragraph  of  section  1 1  of  the  Clayton  Act 
should  be  modified  so  as  to  provide  as  follows,  the  italicized  words 
having  been  added  to  the  language  of  the  proposed  bill : 

“Upon  the  filing  of  such  petition  and  record ,  or  upon  the  filing  of  a 
stipulation  or  the  entry  of  an  order  to  the  effect  that  no  record  need  be 
fled  in  the  court  of  appeals ,  the  court  shall  have  the  same  jurisdiction 
to  affirm,  set  aside,  or  modify  the  order  of  the  Commission  or  Board 
as  in  the  case  of  an  application  by  the  Commission  or  Board  for  the 
enforcement  of  its  order,  and  the  findings  of  the  Commission  or  Board 
as  to  the  facts,  if  supported  by  substantial  evidence  determined  as 
provided  in  section  10  (e)  of  the  Administrative  Procedure  Act,  shall 
in  like  manner  be  conclusive.” 

We  have  only  one  further  comment-,  which  relates  to  the  last  sen¬ 
tence  of  subsection  (b)  of  proposed  section  2112  of  title  28  of  the 
United  States  Code,  contained  in  section  2  of  the  proposed  bill.  That 
sentence  is  in  the  following  language:  “If  the  rules  of  the  court  of 
appeals  in  which  a  proceeding  is  pending  do  not  require  the  printing  of 
the  entire  record  in  that  court  the  agency,  board,  commission  or  officer 
concerned  may,  at  its  option  and  without  regard  to  the  foregoing  pro¬ 
visions  of  this  subsection,  file  in  the  court  the  entire  record  of  the 
proceedings  before  it  without  abbreviation.”  [Italic  supplied.] 
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The  Commission  is  anxious  to  preserve  the  option  of  filing  a  tran¬ 
script  of  the  entire  record  in  the  court  of  appeals.  While  we  believe 
the  above  language  may  accomplish  this  purpose,  we  see  no  need  for 
the  portion  underscored  above  and  suggest  that  it  be  stricken. 

By  direction  of  the  Commission. 

John  W.  Gwynne,  Chairman. 

N.  B— The  Bureau  of  the  Budget  advises  there  is  no  objection  to 
the  submission  of  this  report. 


Federal  Power  Commission, 

Washington ,  June  7,  1957. 

H.  R.  6788,  85th  Congress,  “To  authorize  the  abbreviation  of  the 
record  *  *  *  ”. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judicial  y, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  In  response  to  your  request  of  May  16,  1957, 
there  are  enclosed  copies  of  the  report  of  the  Federal  Power  Com¬ 
mission  on  the  subject  bill. 

Sincerely  yours, 

Jerome  K.  Kuykendall,  Chairman. 
Enclosure  No.  104405  (three  copies  report). 

FEDERAL  POWER  COMMISSION  REPORT  ON  II.  R.  6788,  85TH  CONGRESS 

A  bill  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of 
orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review  or 
enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the 
law  relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes 

Section  2  of  this  bill,  which  is  drafted  as  an  amendment  to  the 
United  States  Code,  would  authorize  the  courts  of  appeals  (with  the 
approval  of  the  Judicial  Conference  of  the  United  States)  to  adopt 
rules  prescribing  “the  time  and  manner  of  filing  and  the  contents  of 
the  record”  on  review  of  orders  of  administrative  agencies,  including 
the  Federal  Power  Commission;  empower  the  agencies,  when  petitions 
for  review  of  the  same  order  are  filed  in  two  or  more  courts,  to  select 
the  court  in  which  the  record  shall  be  filed  and  the  proceeding  heard 
and  decided;  authorize  abbreviation  of  the  record  by  court  rule,  or 
stipulation  of  all  parties,  or  by  court  order;  permit  transmittal  of 
certified  lists  of  materials  comprising  the  record  or  certified  true  copies 
in  lieu  of  originals,  and  provide  for  the  holding  of  the  originals  by  the 
agencies  and  the  ultimate  return  to  such  agencies  of  any  originals  or 
copies  which  may  have  been  filed. 

Sections  16  and  19  would  respectively  amend  the  review  sections  of 
the  Federal  Power  Act  and  Natural  Gas  Act  1  to  provide  expressly  that 
until  the  filing  of  the  record  in  a  court  of  appeals  the  Federal  Power 
Commission  can  modify  or  set  aside  any  order  “in  such  manner  as  it 
shall  deem  proper.” 

Other  sections  of  the  act  relating  mostly  to  review  provisions  of 
statutes  administered  by  other  agencies  will  not  be  reported  on  herein. 

1  These  sections,  unlike  sec.  2  of  the  bill,  are  drafted  as  amendments  to  the  statutes,  not  the  United  States 
Code. 
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In  general  this  Commission  is  in  sympathy  with  the  apparent 
objectives  of  sections  2,  16,  and  19  of  the  bill.  However,  it  is  not 
convinced  of  the  necessity  for  express  statutory  authority  as  carried 
in  those  sections  of  the  bill.  In  any  event,  the  Commission  believes 
that  they  should  not  be  enacted  unless  certain  of  their  provisions  are 
amended.  Our  specific  comments  follow,  in  the  order  of  the  provisions 
to  which  they  relate : 

Page  2,  lines  1-5:  The  bill  should  be  redrafted  as  an  amendment 
to  an  existing  statute  (or  as  a  new  statute),  not  as  an  amendment  to 
the  United  States  Code.  The  code  is  merelv  evidence  of  the  statutes. 

Page  2,  lines  6-8:  The  advisabilitv  of  making  this  part  of  the  rule- 
making  power  of  the  several  courts  of  appeals  dependent  upon  ap¬ 
proval  of  the  Judicial  Conference,  which  is  an  extrajudicial  advisory 
bodv,  seems  questionable. 

Page  2,  lines  8,  9  and  14:  The  bill  should  not  authorize  court  rule- 
making  on  (1)  “time  *  *  *  of  filing,”  (2)  “manner  of  filing,”  and 
(3)  “contents  of,”  the  record,  where  existing  statutory  law  covers 
1  or  2  but  not  all  three  of  those  matters,  for  that  would  authorize 
court  rules  to  supersede  existing  statutes  which  cover  1  or  2  but  not  all 
3  topics.  The  need  for  clarification  in  this  regard  would  seem  to  be 
indicated. 

Page  2,  line  20:  The  bill  would  require  “the  record”  (which  would 
mean  the  original  and  full  record)  to  be  certified  and  filed  or  held  for 
the  court  of  appeals.  Some  clarification  of  this  particular  language 
would  seem  to  be  necessary  in  order  to  eliminate  any  possible  conflict 
with  the  provisions  giving  the  courts  power  to  prescribe  rules  on  the  same 
subject  (p.  2,  lines  6-14),  particularly  the  provision  for  rules  author¬ 
izing  the  filing  of  a  certified  list  describing  the  materials  comprising 
the  record  in  lieu  of  filing  the  record  itself  (p.  2,  lines  14-20),  and  also 
with  the  pi-ovision  (p.  4,  line  22,  to  p.  5,  line  13)  permitting  true  copies 
of  the  whole  or  parts  of  records  to  be  filed  in  lieu  of  the  original  papers. 
This  should  be  amended  by  permitting  the  agency  to  file  in  court  only 
lists  of  the  papers  and  documents  comprising  the  record  rather  than 
either  the  original  or  a  copy. 

The  Commission  believes  that  it  is  particularly  desirable  that 
legislation  on  this  subject  facilitate  the  shortening  of  the  record  by 
agreement  as  provided  in  section  2  (c)  of  this  bill  (p.  3,  line  24,  to 
p.  4,  line  8).  In  this  connection  the  Commission  believes  that  it 
would  be  desirable  to  further  provide,  where  any  question  of  the 
sufficienc}^  of  the  evidence  to  support  the  findings  or  order  is  raised, 
that  the  party  raising  the  question  must  bear  the  burden  and  expense 
of  printing  the  record  for  the  court  except  insofar  as  opposed  parties 
are  willing  and  able  to  agree  to  abbreviation  of  the  portions  to  be 
printed. 

With  respect  to  sections  16  and  19  of  the  bill  (relating  to  the  Federal 
Power  Act  and  the  Natural  Gas  Act),  it  is  the  Commission’s  view  that 
they  are  unnecessary  and  that  their  omission  (and  the  omission  of  any 
corresponding  provisions  in  other  sections  relating  to  other  court 
review  statutes  which  may  be  no  more  necessary)  would  greatly 
simplify  the  bill.  With  specific  reference  to  these  sections  it  is 
presumed  that  the  purported  grant  of  power  to  this  Commission 
to  modify  or  set  aside  any  finding  or  order  “in  such  manner  as  it  shall 
deem  proper”  is  intended  to  be  tied  in  with  the  other  provisions  of 
those  statutes.  Consequently,  on  page  17,  line  5,  and  page  18,  line  21. 
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the  words  “under  the  provisions  of  this  act,”  should  be  inserted  after 
the  words  “in  part,”.  The  word  “find”  on  page  17,  line  5,  should  be 
amended  to  read  “finding.” 

However,  legislation  on  this  subject  may  not  be  necessary  at  this 
time  because  the  entire  matter  can  be  handled  adequately  by  court 
rules.  For  example,  a  number  of  the  courts  (Courl  of  Appeals  2d, 
3d,  4th,  5th,  10th,  and  the  District  of  Columbia  Circuit)  have  promul¬ 
gated  rules  to  facilitate  the  filing  of  agency  records  for  review.  There 
could  readily  be  opportunity  for  further  experimentation,  which  is 
possible  under  the  statutes  as  they  now  stand,  but  in  any  event  the 
present  degree  of  flexibility  in  such  matters  should  be  preserved. 

Federal  Power  Commission, 

By  Jerome  Iv.  Kuykendall,  Chairman. 


CHANGES  IN  EXISTING  LAW 

| 

In  compliance  with  clause  3  of  rule  XIII  of  the  House  of  Represent¬ 
atives,  there  is  printed  below  in  roman  existing  law  in  which  no  change 
is  proposed,  with  matter  proposed  to  be  stricken  out  enclosed  in  black 
brackets,  and  new  matter  proposed  to  be  added  shown  in  italics: 

Title  28.  United  States  Code 

CHAPTER  133.  REVIEW - MISCELLANEOUS  PROVISIONS 

*  *  *  *  *  *  * 

2112.  Record  on  review  and  enforcement  of  agency  orders. 

*  *  *  *  *  *  * 

§  2112 .  Record  on  review  and  enforcement  of  agency  orders. 

(a)  The  several  courts  of  appeals  shall  have  power  to  adopt,  with  the  ap¬ 
proval  of  the  Judicial  Conference  of  the  Lnited  States,  rules,  which  so  far 
as  practicable  shall  be  uniform  in  all  such  courts  prescribing  the  time  and 
manner  of  filing  and  the  contents  of  the  record  in  all  proceedings  instituted 
in  the  courts  of  appeals  to  enjoin,  set  aside,  suspend,  modify,  or  otherwise 
review  or  enforce  orders  of  administrative  agencies,  boards,  commissions, 
|  and  officers,  to  the  extent  that  the  applicable  statute  does  not  specifically 
prescribe  such  time  or  manner  of  filing  or  contents  of  the  record.  Such 
rules  may  authorize  the  agency,  board,  commission,  or  officer  to  file  in  the, 
court  a  certified  list  of  the  materials  comprising  the  record  and  retain  and 
hold  for  the  court  all  such  materials  and  transmit  the  same  or  any  part 
thereof  to  the  court,  when  and  as  required  by  it,  at  any  time  prior  to  the 
final  determination  of  the  proceeding ,  and  such  filing  of  such  certified  list 
of  the  materials  comprising  the  record  and  such  subsequent  transmittal  of 
any  such  materials  when  and  as  required  shall  be  deemed  full  compliance 
with  any  provision  of  law  requiring  the  filing  of  the  record  in  the  court. 
The  record  in  such  proceedings  shall  be  certified  and  filed  in  or  held  for 
and  transmitted  to  the  court  of  appeals  by  the  agency,  board,  commission, 
or  officer  concerned  within  the  time  and  in  the  manner  prescribed  by  such 
rules.  If  proceedings  have  been  instituted  in  two  or  more  courts  of  appeals 
with  respect  to  the  same  order  the  agency,  board,  commission  or  officer 
concerned  shall  file  the  record  in  that  one  of  such  courts  in  which  a  pro¬ 
ceeding  with  respect  to  such  order  was  first  instituted.  The  other  courts 
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in  which  such  proceedings  are  pending  shall  thereupon  transfer  them  to 
the  court  of  appeals  in  which  the  record  has  been  filed.  For  the  con¬ 
venience  of  the  parties  in  the  interest  of  justice  such  court  may  thereafter 
transfer  all  the  proceedings  with  respect  to  such  order  to  any  other  court 
of  appeals. 

( b )  The  record  to  be  filed  in  the  court  of  appeals  in  such  a  proceeding 
shall  consist  of  the  order  sought  to  be  reviewed  or  enforced,  the  findings  or 
report  upon  which  it  is  based,  and  the  pleadings,  evidence,  and  proceedings 
before  the  agency,  board,  commission,  or  officer  concerned,  or  such  portions 
thereof  ( 1 )  as  the  said  rules  of  the  court  of  appeals  may  require  to  be  in¬ 
cluded  therein,  or  (2)  as  the  agency,  board,  commission,  or  officer  con¬ 
cerned,  the  petitioner  for  review  or  respondent  in  enforcement,  as  the  case 
may  be,  and  any  intervenor  in  the  court  proceeding  by  written  stipulation 
filed  with  the  agency,  board,  commission,  or  officer  concerned  or  in  the 
court  in  any  such  proceeding  may  consistently  with  the  rules  of  such  court 
designate  to  be  included  therein,  or  (3)  as  the  court  upon  motion  of  a  party 
or,  after  a  prehearing  conference,  upon  its  own  motion  may  by  order  in 
any  such  proceeding  designate  to  be  included  therein.  Such  a  stipulation 
or  order  may  provide  in  an  appropriate  case  that  no  record  need  be  filed 
in  the  court  of  appeals.  If,  however,  the  correctness  of  a  finding  of  fact 
by  the  agency,  board,  commission,  or  officer  is  in  question  all  of  the  evi¬ 
dence  before  the  agency,  board,  commission,  or  oficer  shall  be  included 
in  the  record  except  such  as  the  agency,  board,  commission,  or  officer  con¬ 
cerned,  the  petitioner  for  review  or  respondent  in  enforcement,  as  the 
case  may  be,  and  any  intervenor  in  the  court  proceeding  by  written  stipula¬ 
tion  filed  with  the  agency,  board,  commission,  or  officer  concerned  or  in 
the  court  agree  to  omit  as  wholly  immaterial  to  the  questioned  finding .  If 
there  is  omitted  from  the  record  any  portion  of  the  proceedings  before  the 
agency,  board,  commission,  or  officer  which  the  court  subsequently  deter¬ 
mines  to  be  proper  for  it  to  consider  to  enable  it  'to  review  or  enforce  the 
order  in  question  the  court  may  direct  that  such  additional  portion  of  the 
proceedings  be  filed  as  a  supplement  to  the  record.  The  agency,  board, 
commission,  or  officer  concerned  may,  at  its  option  and  without  regard  to 
the  foregoing  provisions  of  this  subsection,  and  if  so  requested  by  the 
petitioner  for  review  or  respondent  in  enforcement  shall,  file  in  the  court 
the  entire  record  of  the  proceedings  before  it  without  abbreviation. 

(c)  The  agency,  board,  commission,  or  officer  concerned  may  transmit 
to  the  court  of  appeals  the  original  papers  comprising  the  whole  or  any 
part  of  the  record  or  any  supplemental  record,  otherwise  true  copies  of  such 
papers  certified  by  an  authorized  officer  or  deputy  of  the  agency,  board, 
commission,  or  officer  concerned  shall  be  transmitted.  Any  original 
papers  thus  transmitted  to  the  court  of  appeals  shall  be  returned  to  the 
agency,  board,  commission,  or  officer  concerned  upon  the  final  determina¬ 
tion  of  the  review  or  enforcement  proceeding.  Pending  such  final  deter¬ 
mination  any  such  papers  may  be  returned  by  the  court  temporarily  to 
the  custody  of  the  agency,  board,  commission,  or  officer  concerned  if  needed 
for  the  transaction  of  the  public  business.  Certified  copies  of  any  papers 
included  in  the  record  or  any  supplemental  record  may  also  be  returned 
to  the  agency,  board,  commission,  or  officer  concerned  upon  the  final  deter¬ 
mination  of  review  or  enforcement  proceedings. 

(d)  The  provisions  of  this  section  are  not  applicable  to  proceedings  to 
review  decisions  of  the  Tax  Court  of  the  United  States  or  to  proceedings 
to  review  or  enforce  those  orders  of  administrative  agencies,  boards,  com¬ 
missions,  or  officers  which  are  by  law  reviewable  or  enforceable  by  the 
district  court. 
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Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of  the 
Federal  Trade  Commission  Act,  as  amended  (52  Stat.  112):  “Until 
the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if  no 
such  petition  has  been  duly  filed  within  such  time,  or,  if  a  petition  for 
review  has  been  filed  within  such  time  then  until  [the  transcript  of] 
the  record  in  the  proceeding  lias  been  filed  in  a  court  of  appeals  of  the 
United  States,  as  hereinafter  provided,  the  Commission  may  at  any 
time,  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any  order  made 
or  issued  by  it  under  this  section.” 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5 
of  the  Federal  Trade  Commission  Act,  as  amended  (52  Stat.  112-113): 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Commission,  and  thereupon  the 
Commission  [forthwith]  shall  [certify  and]  file  in  the  court  [a 
transcript  of]  the  [entire]  record  in  the  proceeding,  [including  all 
the  evidence  taken  and  the  report  and  order  of  the  Commission]  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such 
filing  of  the  petition  [and  transcript]  the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein  concurrently 
with  the  Commission  until  the  filing  of  the  record  and  shall  have  power  to 
make  and  enter  [upon  the  pleadings,  evidence,  and  proceedings  set 
forth  in  such  transcri  Ptj  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  Commission,  and  enforcing  the  same  to  the 
extent  that  such  order  is  affirmed  and  to  issue  such  writs  as  are 
ancillary  to  its  jurisdiction  or  are  necessary  in  its  judgment  to  prevent 
injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade  Commission 
Act,  as  amended  (52  Stat.  113): 

“(d)  [The]  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the 
court  of  appeals  of  the  United  States  to  affirm,  enforce,  modify  or  set 
aside  orders  of  the  Commission  shall  be  exclusive”  (15  U.  S.  C.,  §  45, 
Federal  Trade  Commission). 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  section  11 
of  the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1127):  “Until 
[a  transcript  of]  the  record  in  such  hearing  shall  have  been  filed  in 
a  United  States  court  of  appeals,  as  hereinafter  provided,  the  Com¬ 
mission  or  Board  may  at  any  time,  upon  such  notice,  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  report  or  any  order  made  or  issued  by  it  under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  section 
11  of  the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1127): 

“If  such  person  fails  or  neglects  to  obey  such  order  of  the  Com¬ 
mission  or  Board  while  the  same  is  in  effect  the  Commission  or  Board 
may  apply  to  the  United  States  court  of  appeals,  within  any  circuit 
where  the  violation  complained  of  was  or  is  being  committed  or  where 
such  person  resides  or  carries  on  business,  for  the  enforcement  of  its 
order,  and  shall  [certify  and]  file  [with  its  application  a  transcript 
of]  the  [entire]  record  m  the  proceeding,  [including  all  the  testimony 
taken  and  the  report  and  order  of  the  Commission  or  Board]  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such 
filing  of  the  application  [and  transcript]  the  court  shall  cause  notice 
thereof  to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined  therein, 
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concurrently  with  the  Commission  or  Board  until  the  jiliny  of  the  record 
and  shall  have  power  to  make  and  enter  [upon  the  pleadings,  testi¬ 
mony,  and  proceedings  set  forth  in  such  transcript]  a  decree  affirming, 
modifying,  or  setting  aside  the  order  of  the  Commission  or  Board.” 

(c)  T  he  second  and  third  sentences  of  the  fourth  paragraph  of  sec¬ 
tion  11  of  the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1128): 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Commission  or  Board  and  thereupon 
the  Commission  or  Board  [forthwith]  shall  [certify  and]  file  in  the 
court  [a  transcript  of]  the  record  in  the  proceeding,  as  [hereinbefore] 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  [the  transcript]  such  petition  the  court  shall  have  the  same 
jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the  Commis¬ 
sion  or  Board  as  in  the  case  of  an  application  by  the  Commission  or 
Board  for  the  enforcement  of  its  order,  and  the  findings  of  the  Com¬ 
mission  or  Board  as  to  the  facts,  if  supported  by  substantial  evidence, 
determined  as  provided  in  section  10  ( e )  oj  the  Administrative  Procedure 
Act,  shall  in  like  manner  be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15, 
1914,  as  amended  (64  Stat.  1128): 

“[The]  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the 
United  States  court  of  appeals  to  enforce,  set  aside,  or  modify  orders 
of  the  Commission  or  Board  shall  be  exclusive”  (15  U.  S.  C.,  sec.  21, 
Interstate  Commerce  Commission,  Federal  Communications  Com¬ 
mission,  Civil  Aeronautics  Board,  Board  of  Governors  of  the  Federal 
Reserve  System). 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of  sec¬ 
tion  2  of  the  Act  of  July  28,  1916  (39  Stat.  425):  “A  copy  of  such 
petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  oj 
the  court  to  the  Post  Office  Department  and  thereupon  the  said  depart¬ 
ment  [forthwith]  shall  [certify  and]  file  in  the  court  [a  transcript 
of]  the  record  [and  testimony],  as  provided  in  section  2112  oj  title 
28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition 
the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or  modify  the 
order  of  the  department”  (39  U.  S.  C.,  sec.  576,  Postmaster  General 
(District  of  Columbia  Circuit  only)). 

Sec.  6  (a)  Subsection  (c)  of  section  203  of  the  Packers  and  Stock- 
yards  Act,  1921  (42  Stat.  162) : 

“(c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been 
filed  in  a  court  of  appeals  of  the  United  States,  as  provided  in  section 
204,  the  Secretary  at  any  time,  upon  such  notice  and  in  such  manner  as 
he  deems  proper,  but  only  after  reasonable  opportunity  to  the  packer 
to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in  whole  or 
in  part”  (7  U.  S.  C.,  sec.  193,  Secretary  of  Agriculture). 

(b)  Subsections  (b),  (c)  and  ( d )  of  section  204  of  the  Packers  and 
Stockyards  Act,  1921  (42  Stat.  162): 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the 
petition  to  be  delivered  to  the  Secretary,  and  the  Secretary  shall 
[forthwith  prepare,  certify,  and]  thereupon  file  in  the  court  [a  full  and 
accurate  transcript  of]  the  record  in  such  proceedings,  [including  the 
complaint,  the  evidence,  and  the  report  and  order]  as  provided  in 
section  2112  oj  title  28,  United  States  Code.  If  before  such  [transcript] 
record  is  filed  the  Secretary  amends  or  sets  aside  his  report  or  order,  in 
whole  or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 
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“(c)  At  any  time  after  such  [transcript]  'petition  is  filed  the  court, 
on  application  of  the  Secretary,  may  issue  a  temporary  injunction 
restraining,  to  the  extent  it  deems  proper,  the  packer  and  his  officers, 
directors,  agents,  and  employees,  from  violating  any  of  the  provisions 
of  the  order  pending  the  final  determination  of  the  appeal.” 

“(d)  The  evidence  so  taken  or  admitted  [duly  certified]  and  filed 
as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the  court 
as  the  evidence  in  the  case.  The  proceedings  in  such  cases  in  the 
court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be  expedited 
in  every  way.”  (7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture.) 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Packers 
and  Stockyards  Act,  1921  (42  Stat.  162): 

“(h)  The  court  of  appeals  shall  have  [exclusive]  jurisdiction, 
which  upon  the  filing  oj  the  record  with  it  shall  be  exclusive,  to  review, 
and  to  affirm,  set  aside,  or  modify,  such  orders  of  the  Secretary,  and 
the  decree  of  such  court  shall  be  final  except  that  it  shall  be  subject  to 
review  by  the  Supreme  Court  of  the  United  States  upon  certiorari,  as 
provided  in  section  [240  of  the  Judicial  Code]  1254  °j  title  ®8,  if  such 
writ  is  duly  applied  for  within  sixty  days  after  entry  of  the  decree” 
(7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture). 

Sec.  7.  (a)  The  third  and  fourth  sentences  of  paragraph  (a)  of 
section  6  of  the  Commodity  Exchange  Act  (42  Stat.  1001):  “The 
clerk  of  the  court  in  which  such  a  petition  is  filed  shall  immediately 
cause  a  copy  thereof  to  be  delivered  to  the  Secretary  of  Agriculture, 
Chairman  of  said  Commission,  or  any  member  thereof,  and  the  said 
Commission  shall  [forthwith  prepare,  certify,  and]  thereupon  file  in 
the  court  [a  full  and  accurate  transcript  of]  the  record  in  such  pro¬ 
ceedings  [including  the  notice  to  the  board  of  trade,  a  copy  of  the 
charges,  the  evidence,  and  the  report  and  order],  as  provided  in  section 
2112  oj  title  28,  United  States  Code.  The  testimony  and  evidence 
taken  or  submitted  before  the  said  Commission,  duly  [certified  and] 
filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the 
court  as  the  evidence  in  the  case.”  (7  U.  S.  C.,  sec.  8,  Contract 
Market  Commission.) 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b)  of  section  6 
of  the  Commodity  Exchange  Act  (42  Stat.  1002),  as  amended:  “A 
copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Secretary  of  Agriculture  [by  delivering 
such  copy  to  him]  and  thereupon  the  Secretary  of  Agriculture  shall 
[forthwith  certify  and]  file  in  the  court  [a  transcript  of]  the  record 
theretofore  made,  [including  evidence  received]  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of  the  [tran¬ 
script]  petition  the  court  shall  have  jurisdiction  to  affirm,  to  set  aside, 
or  modify  the  order  of  the  Secretary  of  Agriculture,  and  the  findings 
of  the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by  the 
weight  of  evidence,  shall  in  like  manner  be  conclusive”  (7  U.  S.  C., 
sec.  9,  Secretary  of  Agriculture) . 

Sec.  8.  The  third  and  fourth  sentences  of  the  second  paragraph  of 
subsection  (b)  of  section  641  of  the  Tariff  Act  of  1930,  as  amended 
(49  Stat.  865) :  “A  copy  of  such  petition  shall  be  forthwith  [served 
upon]  transmitted  by  the  clerk  oj  the  court  to  the  Secretary  of  the  Treas- 
ury,  or  [upon]  any  officer  designated  by  him  for  that  purpose,  and 
thereupon  the  Secretary  of  the  Treasury  shall  [certify  and]  file  in 
the  court  [a  transcript  of]  the  record  upon  which  the  order  complained 
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of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order,  in 
whole  or  in  part”  (19  U.  S.  C.,  sec.  1641,  Secretary  of  the  Treasury). 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section  9  of  the 
Securities  Act  of  1933  (48  Stat.  SO):  “A  copy  of  such  petition  shall 
be  forthwith  [served  upon]  transmitted  by  the  clerk  of  the  court  to  the 
Commission,  and  thereupon  the  Commission  shall  [certify  and]  file 
in  the  court  [a  transcript  of]  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code”  (15  U.  S.  C.,  sec.  77i,  Securities  and  Exchange  Com¬ 
mission)  . 

Sec.  10.  The  second  and  third  sentences  of  subsection  (a)  of  section 
25  of  the  Securities  Exchange  Act  of  1934  (48  Stat.  901) :  “A  copy  of 
such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  thereupon  the 
Commission  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the 
record  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
[transcript]  petition  such  court  shall  have  [exclusive  jurisdiction] 
jurisdiction,  which  upon  the  filing  of  the  record  shall  be  exclusive,  to 
affirm,  modify,  and  enforce  or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  section  18  of  the 
Act  of  June  18,  1934  (48  Stat.  1002) :  “The  clerk  of  the  court  in  which 
such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be 
delivered  to  the  Board  and  it  shall  [forthwith  prepare,  certify,  and] 
thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the  record 
in  the  proceedings  held  before  it  under  this  section,  [the  charges,  the 
evidence,  and  the  order  revoking  the  grant]  as  provided  in  section  2112 
of  title  28,  United  States  Code”  (19  U.  S.  C.,  sec.  Sir,  Foreign  Trade 
Zone  Board). 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  section  402  of  the 
Communications  Act  of  1934,  as  amended  (66  Stat.  719):  “Within 
thirty7"  days  after  the  filing  of  an  appeal,  the  Commission  shall  file  with 
the  court  [a  copy  of  the  order  complained  of,  a  full  statement  in 
writing  of  the  facts  and  grounds  relied  upon  by  it  in  support  of  the 
order  involved  upon  said  appeal,  and  the  originals  or  certified  copies 
of  all  papers  and  evidence  presented  to  and  considered  by  it  in  entering 
said  order]  the  record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code  (47  U.  S.  C.,  sec. 
402,  Federal  Communications  Commission  (District  of  Columbia 
Circuit  only)). 

Sec.  13.  (a)  Section  (d)  of  section  10  of  the  National  Labor  Rela¬ 
tions  Act,  as  amended  (61  Stat.  147): 

“(d)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been 
filed  in  a  court,  as  hereinafter  provided,  the  Board  may  at  any  time, 
upon  reasonable  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or 
issued  by  it.” 

(b)  The  first,  second,  fifth,  and  seventh  sentences  of  subsection  (e) 
of  section  10  of  the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  147): 

“(e)  The  Board  shall  have  power  to  petition  any  court  of  appeals 
of  the  United  States  [(including  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia)],  or  if  all  the  courts  of  appeals  to  which 
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application  may  be  made  are  in  vacation,  any  district  court  of  the 
United  States  [(Including  the  District  Court  of  the  United  States 
for  the  District  of  Columbia)],  within  any  circuit  or  district,  respec¬ 
tively,  wherein  the  unfair  labor  practice  in  question  occurred  or  wherein 
j  such  person  resides  or  transacts  business,  for  the  enforcement  of  such 
order  and  for  appropriate  temporary  relief  or  restraining  order,  and 
shall  [certify  and]!  file  in  the  court  [a  transcript  ofj  the  [entire]! 
j  record  in  the  proceedings  [including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings  and  order  of  the  Board], 
as  provided  in  section  2112  oj  title  28,  United  States  Code.  Upon 
[such  J  the  filing  of  such  petition,  the  court  shall  cause  notice  thereof 
!  to  be  served  upon  such  person,  and  thereupon  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein,  and  shall 
have  power  to  grant  such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  to  make  and  enter  [upon  the  pleadings, 
testimony,  and  proceedings  set  forth  in  such  transcript  J  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
I  whole  or  in  part  the  order  of  the  Board.  *  *  *  If  either  party  shall 
apply  to  the  court  for  leave  to  adduce  additional  evidence  and  shall 
show  to  the  satisfaction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board,  its  member, 
agent,  or  agency,  the  court  may  order  such  additional  evidence  to 
be  taken  before  the  Board,  its  [members]  member,  agent,  or  agency, 
and  to  be  made  a  part  of  the  [transcript]  record.  *  *  *  [The! 
Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  court  shall  be 
exclusive  and  its  judgment  and  decree  shall  be  final,  except  that  the 
same  shall  be  subject  to  review  by  the  appropriate  United  States 
court  of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  certiorari  or  certification  as  provided  in  [sections  239 
and  240  of  the  Judicial  Code,  as  amended  E(U.  S.  C.,  title  28,  secs. 
346  and  347)]  section  1254  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of  section  10 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat.  148):  "A 
copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  [a  transcript  of]  the  [entire]  record  in  the 
proceeding,  certified  by  the  Board  [including  the  pleading  and  testi¬ 
mony  upon  which  the  order  complained  of  was  entered,  and  the 
findings  and  order  of  the  Board]  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  [such]  the  filing  of  such  petition,  the  court 
shall  proceed  in  the  same  manner  as  in  the  case  of  an  application  by 
the  Board  under  subsection  (e)  of  this  section,  and  shall  have  the  same 
[exclusive]  jurisdiction  to  grant  to  the  Board  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  in  like  manner 
to  make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board; 
the  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive”  (29  U.  S.  C.,  sec.  160,  National  Labor 
Relations  Board). 

Sec.  14.  The  third  and  fourth  sentences  of  subsection  (h)  of  section 
4  of  the  Federal  Alcohol  Administration  Act  (49  Stat.  980),  as 
amended:  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
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transmitted  by  the  clerk  of  the  court  to  the  Secretary,  or  [upon]  any 
officer  designated  by  him  for  that  purpose,  and  thereupon  the  Secre¬ 
tary  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
[transcript]  petition  such  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order,  in  whole  or  in  part”  (27  U.  S.  C., 
sec.  204,  Secretary  of  the  Treasury). 

Sec.  15.  The  second  and  third  sentences  of  subsection  (a)  of  section 
24  of  the  Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  834) : 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  Commission,  or  [upon] 
any  officer  thereof  designated  by  the  Commission  for  that  purpose, 
and  thereupon  the  Commision  shall  [certify  and]  file  in  the  court 
[a  transcript  of]  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
[exclusive  jurisdiction]  jurisdiction,  which  upon  the  filing  of  the  record  | 
shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order,  in  whole 
or  in  part  (15  U.  S.  C.,  sec.  79x,  Securities  and  Exchange  Commission). 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the  Federal  Power  Act, 
as  amended,  (49  Stat.  860),  last  sentence:  “Until  the  record  in  a  pro¬ 
ceeding  shall  have  been  filed  in  a  court  of  appeals,  as  provided  in  subsec¬ 
tion  ( b ),  the  Commission  may  at  anytime,  upon  reasonable  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or 
in  part,  any  finding  or  order  made  or  issued  by  it  under  the  provisions  of 
this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  313 
of  the  Federal  Power  Act,  as  amended  (49  Stat.  860):  “A  copy  of  such 
petition  shall  forthwith  be  [served  upon]  transmitted  by  the  clerk  of 
the  court  to  any  member  of  the  Commission  and  thereupon  the  Com¬ 
mission  shall  [certify  and]  file  with  the  court  [a  transcript  of]  the 
record  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
[transcript]  petition  such  court  shall  have  [exclusive]  jurisdiction, 
which  upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part”  (16  U.  S.  C., 
sec.  825  1,  Federal  Power  Commission). 

Sec.  17.  The  second  and  third  sentences  of  subsection  (b)  of  section 
611  of  the  Merchant  Marine  Act,  1936,  as  amended  (52  Stat.  961): 

“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  [Board]  Commission,  or 
[upon]  any  officer  thereof  designated  by  the  [Board]  Commission 
for  that  purpose,  and  thereupon  the  [Board]  Commission  shall  [cer¬ 
tify  and]  file  in  the  court  [a  transcript  of]  the  record  upon  which  the 
order  complained  of  was  entered,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition 
such  court  shall  have  exclusive  jurisdiction  to  determine  whether  such 
cancellation  or  default  was  without  just  cause,  and  to  affirm  or  set 
aside  such  order.”  (46  U.  S.  C.,  sec.  1181  (b),  Federal  Maritime 
Board  (District  of  Columbia  Circuit  only)  ). 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil  Aeronautics  Act 
of  1938  (52  Stat.  1024): 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  trans¬ 
mitted  to  the  Board  by  the  clerk  of  the  court;  and  the  Board  shall 
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thereupon  [certify  and]  file  in  the  court  [a  transcript  of]  the  record, 
if  any,  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code”  (49  U.  S.  C.,  sec.  646, 
Civil  Aeronautics  Board) . 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act 
(52  Stat.  841),  last  sentence:  “Until  the  record  in  a  proceeding  shall 
have  been  filed  in  a  court  of  appeals,  as  provided  in  subsection  ( b ),  the 
■  Commission  may  at  any  time,  upon  reasonable  notice  and  in  such  manner 
as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any 
finding  or  order  made  or  issued  by  it  under  the  provisions  of  this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19  of 
the  Natural  Gas  Act  (52  Stat.  831):  “A  copy  of  such  petition  shall 
forthwith  be  [served  upon]  transmitted  by  the  clerk  of  the  court  to 
any  member  of  the  Commission  and  thereupon  the  Commission  shall 
[certify  and]  file  with  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
|  [transcript]  such  court  shall  have  [exclusive]  jurisdiction,  which 
upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part”  (15  U.  S.  C.,  sec.  717V, 
Federal  Power  Commission). 

Sec.  20.  (a.)  The  first  and  second  sentences  of  paragraph  (2)  of 
subsection  (i)  of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  added  by  the  Act  of  July  22,  1954  (ch.  559,  68  Stat.  515): 

“(2)  In  the  case  of  a  petition  with  respect  to  an  order  under  sub¬ 
section  (d)  (5)  or  (e),  a  copy  of  the  petition  shall  be  forthwith  [served 
upon]  transmitted  by  the  clerk  of  the  court  to  the  Secretary,  or  [upon] 
any  officer  designated  by  him  for  that  purpose,  and  thereupon  the 
Secretary  shall  [certify  and]  file  in  the  court  [a  transcript]  the  record 
of  the  proceedings  [and  the  record]  on  which  he  based  his  order,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  [such] 
the  filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction 
to  affirm  or  set  aside  the  order  complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection 
(i)  of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as 
added  by  the  Act  of  July  22,  1954  (ch.  559,  68  Stat.  515): 

“(3)  In  the  case  of  a  petition  with  respect  to  an  order  such  subsec¬ 
tion  (1),  a  copy  of  the  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  Agriculture,  or 
[upon]  any  officer  designated  by  him  for  that  purpose,  and  thereupon 
the  Secretary  shall  [certify  and]  file  in  the  court  [a  transcript]  the 
record  of  the  proceedings  [and  the  record]  on  which  he  based  his 
order,  as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
[such]  the  filing  of  such  petition,  the  court  shall  have  exclusive  juris¬ 
diction  to  affirm  or  set  aside  the  order  complained  of  in  whole  or  in 
part”  (21  U.  S.  C.,  sec.  346a,  Secretary  of  Health,  Education,  and 
Welfare,  Secretary  of  Agriculture). 

Sec.  21.  (a)  The  second  and  third  sentences  of  paragraph  (1)  of  sub¬ 
section  (f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(52  Stat.  1055),  as  amended:  A  copy  of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  cowt  to  the  Secretary  or  other  officer  desig¬ 
nated  by  him  for  that  purpose.  [The  summons  and  petition  may  be 
served  at  any  place  in  the  United  States.]  "The  Secretary  [promptly 
upon  service  of  the  summons  and  petition]  thereupon  shall  [certify 
and]  file  in  the  court  the  [transcript]  record  of  the  proceedings  [and 
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the  record]!  on  which  the  Secretary  based  his  order,  as  provided  in 
section  2112  of  title  28,  United  States  Coded’  (21  U.  S.  C.,  sec.  371, 
Secretary  of  Health,  Education,  and  Welfare). 

(b)  The  first  sentence  of  paragraph  3  of  subsection  (f)  of  section  701 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as 
amended:  “Upon  the  filing  of  the  petition  referred  to  in  paragraph  ( 1 ) 
of  this  subsection,  the  court  shall  have  jurisdiction  to  affirm  the  order, 
or  to  set  it  aside  in  whole  or  in  part,  temporarily  or  permanently.” 

Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  sec¬ 
tion  10  of  the  Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065),  as 
amended:  “A  copy  of  such  petition  shall  forthwith  be  [served  upon] 
transmitted  by  the  cleric  of  the  court  to  the  Secretary,  and  thereupon  the 
Secretary  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the 
record  of  the  industry  committee  upon  which  the  order  complained  of 
was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  [t  ranscript  ]  petition  such  court  shall  have 
exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order  in  whole 
or  in  part,  so  far  as  it  is  applicable  to  the  petitioner.”  (29  U.  S.  C., 
sec.  210,  Secretary  of  Labor.) 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection 
(f)  of  section  5  of  the  Railroad  Unemployment  Insurance  Act,  as 
amended  (52  Stat.  1100):  “Within  fifteen  days  after  receipt  of  service, 
or  within  such  additional  time  as  the  court  may  allow,  the  Board 
shall  [certify  and]  file  with  the  court  in  which  such  petition  has 
been  filed  [a  transcript  of]  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  [such]  the  filing  of  such  petition  the  court 
shall  have  exclusive  jurisdiction  of  the  proceeding  and  of  the  question 
determined  therein,  and  shall  give  precedence  in  the  adjudication 
thereof  over  all  other  civil  cases  not  otherwise  entitled  by  law  to 
precedence.  It  shall  have  power  to  enter  [upon  the  pleadings  and 
transcript  of  the  record,]  a  decree  affirming,  modifying,  or  reversing 
the  decision  of  the  Board,  with  or  without  remanding  the  cause  for 
rehearing.  *  *  *  No  additional  evidence  shall  be  received  by  the 
court,  but  the  court  may  order  additional  evidence  to  be  taken  be¬ 
fore  the  Board,  and  the  Board  may,  after  hearing  such  additional 
evidence,  modify  its  findings  of  fact  and  conclusions  and  file  such 
additional  or  modified  findings  and  conclusions  with  the  court,  and 
the  Board  shall  file  with  the  court  [a  transcript  of]  the  additional 
record”  (45  U.  S.  C.,  sec.  355,  Railroad  Retirement  Board). 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Federal  Seed  Act 
(53  Stat.  1287): 

“(c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been 
filed  in  a  court  of  appeals  as  provided  in  section  410,  the  Secretary  of 
Agriculture  at  any  time,  upon  such  notice  and  in  such  manner  as  he 
deems  proper,  but  only  after  reasonable  opportunity  to  the  person 
to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in  whole 
or  in  part”  (7  U.  S.  C.,  sec.  1599,  Secretary  of  Agriculture). 

(b)  The  second,  third,  and  fourth  paragraphs  of  section  410  of  the 
Federal  Seed  Act  (53  Stat.  1288): 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  peti¬ 
tion  to  be  delivered  to  the  Secretary,  and  the  Secretary  shall  [forth¬ 
with  prepare,  certify,  and]  thereupon  file  in  the  court  [a  full  and 
accurate  transcript  of]  the  record  in  such  proceedings,  [including 
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the  complaint,  the  evidence,  and  the  report  and  order]  as  provided 
in  section  2112  of  title  28,  United  States  Code.  If  before  such  [ tran¬ 
script]  record  is  filed,  the  Secretary  amends  or  sets  aside  his  report  or 
order,  in  whole  or  in  part,  the  petitioner  may  amend  the  petition 
within  such  time  as  the  court  may  determine,  on  notice  to  the 
Secretary. 

“At  any  time  after  such  [transcript]  petition  is  filed  the  court,  on 
application  of  the  Secretary,  may  issue  a  temporary  injunction  restrain¬ 
ing,  to  the  extent  it  deems  proper,  the  person  and  his  officers,  direc¬ 
tors,  agents,  and  employees  from  violating  any  of  the  provisions  of 
the  order  pending  the  final  determination  of  the  appeal.” 

“The  evidence  so  taken  or  admitted  [duly  certified]  and  filed  as 
aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the  court  as 
the  evidence  in  the  case.  The  proceedings  in  such  cases  in  the  court 
of  appeals  shall  be  made  a  preferred  cause  and  shall  te  expedited  in 
every  way.”  (7  U.  S.  C.,  sec.  1600,  Secretary  of  Agriculture.) 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal 
Seed  Act  (53  Stat.  1288) : 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  under 
section  409  fails  to  obey  the  order,  the  Secretary  of  Agriculture,  or  the 
United  States,  by  its  Attorney  General,  may  apply  to  the  court  of 
appeals  of  the  United  States,  within  the  circuit  where  the  person 
against  whom  the  order  was  issued  resides  or  has  his  principal  place  of 
business,  for  the  enforcement  of  the  order,  and  shall  [certify  and]  file 
[with  its  application  a  full  and  accurate  transcript  of]  the  record  in 
such  proceedings,  [including  the  complaint,  the  evidence,  the  report, 
and  the  order]  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  such  filing  of  the  application  [and  transcript]  the  court  shall 
cause  notice  thereof  to  be  served  upon  the  person  against  whom  the 
order  was  issued”  (7  U.  S.  C.,  sec.  1601,  Secretary  of  Agriculture). 

Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  section 
43  of  the  Investment  Company  Act  of  1940,  as  amended  (54  Stat.  844) : 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  Commission  or  [upon]  any 
officer  thereof  designated  by  the  Commission  for  that  purpose,  and 
thereupon  the  Commission  shall  [certify  and]  file  in  the  court  [a 
transcript  of]  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  [transcript]  petition  such  court  shall  have 
[exclusive  jurisdiction]  jurisdiction,  which  upon  the  filing  of  the  record 
shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order,  in  whole 
or  in  part”  (15  U.  S.  C.,  sec.  80a-42,  Securities  and  Exchange  Com¬ 
mission). 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  section 
213  of  the  Investment  Advisers  Act  of  1940,  as  amended  (54  Stat.  855): 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  trans¬ 
mitted  by  the  clerk  of  the  court  to  any  member  of  the  Commission,  or 
[upon]  anj^  officer  thereof  designed  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  [certify  and]  file  in 
the  court  [a  transcript  of]  the  record  upon  which  the  order  complained 
of  was  entered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  [transcript]  petition  such  court  shall 
have  [exclusive  jurisdiction]  jurisdiction,  which  upon  the  filing  of  the 
record  shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order, 
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in  whole  or  in  part”  (15  U.  S.  C.,  sec.  80b-13,  Securities  and  Exchange 
Commission) . 

Sec.  27.  (a)  Paragraph  (1)  of  subsection  (b)  of  Section  632  of  the 
Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construction 
Act  (60  Stat.  1048): 

“(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  application 
under  section  625  or  section  654,  the  State  agency  through  which  the 
application  was  submitted,  or  if  any  State  is  dissatisfied  with  the 
Surgeon  General’s  action  under  subsection  (a)  of  this  section,  such 
State  may  appeal  to  the  United  States  court  of  appeals  for  the  circuit 
in  which  such  State  is  located  [the  summons  and  notice  of  appeal 
may  be  served  at  any  place  in  the  United  States]  by  filing  with  such 
court  a  notice  oj  appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the 
filing  of  such  notice.  A  copy  of  the  notice  of  appeal  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Surgeon  General,  or  any  officer 
designated  by  him  for  that  purpose.  The  Surgeon  General  shall  [forth¬ 
with  certify  and]  thereupon  file  in  the  court  the  [transcript]  record 
of  the  proceedings  [and  the  record]  on  which  he  based  his  action,  as 
provided  in  section  2112  of  title  28,  United  States  Code. 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  section 
632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and 
Construction  Act  (60  Stat.  1048) : 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substan¬ 
tially  contrary  to  the  weight  of  the  evidence,  shall  be  conclusive;  but 
the  court,  for  good  cause  shown,  may  remand  the  case  to  the  Surgeon 
General  to  take  further  evidence,  and  the  Surgeon  General  may 
thereupon  make  new  or  modified  findings  of  fact  and  may  modify 
his  previous  action,  and  shall  [certify  to "Jfile  in  the  court  the  [tran¬ 
script  and]  record  of  the  further  proceedings”  (42  U.  S.  C.,  sec.  291  j , 
Public  Health  Service). 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the 
Sugar  Act  of  1948  (61  Stat.  927):  “Within  thirty  days  after  the  filing 
of  said  appeal  the  Secretary  shall  file  with  the  court  the  [originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  him  upon  the 
hearing  involved,  a  like  copy  of  his  decision  thereon,  a  full  statement 
in  writing  of  the  facts  and  grounds  for  his  decisions  as  found  and 
given  by  him]  record  upon  which  the  decision  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code,  and  a  list  of 
all  interested  persons  to  whom  he  has  mailed  or  otherwise  delivered  a 
copy  of  said  notice  of  appeal”  (7  U.  S.  C.,  sec.  1115,  Secretary  of 
Agriculture  (District  of  Columbia  Circuit  only)). 

Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section 
14  of  the  Internal  Security  Act  of  1950  (64  Stat.  1001):  “A  copy  of 
such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk 
of  the  court  to  the  Board,  and  thereupon  the  Board  shall  [certify  and] 
file  in  the  court  [a  transcript]  of  the  [entire]  record  in  the  proceed¬ 
ing,  [including  all  evidence  taken  and  the  report  and  order  of  the 
Board]  as  provided  in  section  2112  of  title  28,  United  States  Code. 
[Thereupon]  Upon  the  filing  of  such  petition  the  court  shall  have  juris¬ 
diction  of  the  proceeding  and  shall  have  power  to  affirm  or  set  aside 
the  order  of  the  Board;  but  the  court  may  in  its  discretion  and  upon 
its  own  motion  transfer  any  action  so  commenced  to  the  United  States 
Court  of  Appeals  for  the  circuit  wherein  the  petitioner  resides”  (50 
U.  S.  C.,  sec.  793,  Subversive  Activities  Control  Board). 
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Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the  Internal  Security 
Act  of  1950  (64  Stat.  1028): 

“(e)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been  filed 
in  a  court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon 
reasonable  notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued  by 
it”  (50  U.  S.  C.,  sec.  820,  Detention  Review  Board). 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  111  of 
the  Internal  Security  Act  of  1950  (64  Stat.  1028):  “The  Board  shall 
thereupon  file  in  the  court  [a  duly  certified  transcript  of]  the  [entire] 
record  of  the  proceedings  before  the  Board  with  respect  to  the  matter 
concerning  which  judicial  review  is  sought  [including  all  evidence 
upon  which  the  order  complained  of  was  entered,  the  findings  and 
order  of  the  Board]  as  provided  in  section  2112  of  title  28,  United  States 
Code.  *  *  *  [Thereupon]  Upon  the  filing  of  such  petition  the  court 
shall  have  jurisdiction  of  the  proceeding,  which  upon  the  filing  of  the 
record  with  it  shall  be  exclusive,  and  shall  have  power  to  affirm,  modify, 
or  set  aside,  or  to  enforce  or  enforce  as  modified  the  order  of  the  Board” 

I  (50  U.  S.  C.,  sec.  821,  Detention  Review  Board). 

(c)  The  first  sentence  of  subsection  (d)  of  section  111  of  the  Internal 
Security  Act  of  1950  (60  Stat.  1029) : 

“(d)  If  either  party  shall  appl^y  to  the  court  for  leave  to  adduce 
additional  evidence  and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board  or  its  hearing  examiner  the  court  may  order  such 
additional  evidence  to  be  taken  before  the  Board  or  its  hearing  ex¬ 
aminer  and  to  be  made  a  part  of  the  [transcript]  record”  (50  U.  S.  C., 
sec.  821,  Detention  Review  Board). 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (64  Stat. 
U30): 

“Sec.  6.  [Within  the  time  prescribed  by,  and  in  accordance  with 
.  the  requirements  of,  rules  promulgated  by  the  court  of  appeals  in 
which  the  proceeding  is  pending,  unless]  Unless  the  proceeding  has 
been  terminated  on  a  motion  to  dismiss  the  petition,  the  agency  shall 
file  in  the  office  of  the  clerk  of  the  court  of  appeals  in  which  the  proceed¬ 
ing  is  pending  the  record  on  review,  [duly  certified,  consisting  of  the 
k  pleadings,  evidence,  and  proceedings  before  the  agency,  or  such  por- 
f  tions  thereof  as  such  rules  shall  require  to  be  included  in  such  record, 
or  such  portions  thereof  as  the  petitioner  and  the  agency,  with  the  ap¬ 
proval  of  the  court  of  appeals,  shall  agree  upon  in  writing]  as  provided 
in  section  2112  of  title  28,  United  States  Code”  (5  U.  S.  C.,  sec.  1036, 
Federal  Communications  Commission,  Secretary  of  Agriculture,  Fed¬ 
eral  Maritime  Board,  Maritime  Administration,  Atomic  Energy  Com¬ 
mission). 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act  of 
December  29,  1950  (64  Stat.  1131):  “The  agency  may  modify  its  find¬ 
ings  of  fact,  or  make  new  findings,  by  reason  of  the  additional  evi¬ 
dence  so  taken  and  may  modify  or  set  aside  its  order  and  shall  file  [a 
certified  transcript  of]  in  the  court  such  additional  evidence,  such 
modified  findings  or  new  findings,  and  such  modified  order  or  the  order 
setting  aside  the  original  order”  (5  U.  S.  C.,  sec.  1037,  Federal  Com¬ 
munications  Commission,  Secretary  of  Agriculture,  Federal  Maritime 
Board,  Maritime  Administration.  Atomic  Energy  Commission). 
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Sec.  32.  Subsection  (b)  of  section  207  of  the  Act  of  September  23, 
1950,  as  amended  (64  Stat.  974)  last  three  sentences:  “ The  local  edu¬ 
cational  agency  affected  may  file  with  the  court  a  petition  to  review  such 
action.  A  copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Commissioner ,  or  any  officer  designated  by  him  for  that 
purpose.  Upon  the  filing  of  the  'petition  the  court  shall  have  jurisdiction 
to  affirm  or  set  aside  the  action  of  the  Commissioner  in  whole  or  in  part." 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection  (b)  of  section 
207  of  the  International  Claims  Settlement  Act  of  1949,  as  amended 
(69  Stat.  564) : 

“Such  petition  for  review  must  be  filed  within  sixty  days  after  the 
date  of  mailing  of  the  final  order  of  denial  by  said  designee  and  a  copy 
[shall  forthwith  be  transmitted  to]  must  be  served  on  the  said  designee 
by  the  clerk  of  the  court.  Within  forty-five  days  [after  receipt]  after 
service  of  such  petition  for  review,  or  within  such  further  time  as  the 
court  may  grant  for  good  cause  shown,  said  designee  shall  file  an 
answer  thereto,  and  shall  certify  and  file  with  the  court  [the]  a 
transcript  of  the  entire  record  of  the  proceedings  with  respect  to  such 
claim  as  provided  in  section  2112  of  title  28,  United  States  Code." 

Sec.  34.  The  second  and  third  sentences  of  section  9,  of  the  Bank 
Holding  Company  Act  of  1956  (70  Stat.  138): 

“A  copy  of  such  petition  shall  be  forthwith  [transmitted  to]  served 
upon  the  Board,  by  the  clerk  of  the  court  and  thereupon  the  Board 
shall  [vie]  certify  and  file  in  the  court  a  transcript  of  the  record  made 
before  the  Board  as  provided  in  section  2112  of  title  28  United  States 
Code.  Upon  the  filing  of  the  transcript  the  court  shall  have  jurisdiction 
to  affirm,  set  aside,  or  modify  the  order  of  the  Board  and  to  require  the 
Board  to  take  such  action  with  regard  to  the  matter  under  review  as  the 
court  deems  proper." 

Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or  modify  any 
provision  of  the  Administrative  Procedure  Act. 
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IN  THE  HOUSE  OE  REPRESENTATIVES 

April  10, 1957 

Mr.  Celler  introduced  the  following  bill ;  which  was  referred  to  the  Com¬ 
mittee  on  the  Judiciary 

July  23, 1957 

Reported  with  amendments,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  he  printed 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


SILL 

To  authorize  the  abbreviation  of  the  record  on  the  review  or 
enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on 
the  original  papers  and  to  make  uniform  the  law  relating  to 
the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  the  analysis  of  chapter  133  of  title  28  of  the  United 

4  States  Code,  immediately  preceding  section  2101  of  such 

5  title,  is  amended  by  inserting  at  the  end  thereof  the  following 

6  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 
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“Sec.  2.  Chapter  133  of  title  28  of  the  United  States 
Code  is  amended  by  inserting  at  the  end  of  such  chapter  im¬ 
mediately  following  section  2111  an  additional  section,  a? 
follows : 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders 
“  (a)  The  several  courts  of  appeals  shall  have  power 
to  adopt,  with  the  approval  of  the  Judicial  Conference  of  the 
United  States,  rules  rules,  which  so  far  as  practicable  shall  be 
uniform  in  all  such  courts  prescribing  the  time  and  manner  of 
filing  and  the  contents  of  the  record  in  all  proceedings  insti¬ 
tuted  in  the  courts  of  appeals  to  enjoin,  set  aside,  suspend, 
modify,  or  otherwise  review  or  enforce  orders  of  administrative 
agencies,  boards,  commissions,  and  officers,  in  which  to  the  ex¬ 
tent  that  the  applicable  statute  does  not  specifically  prescribe 
such  time  or  manner  of  filing  or  contents  of  the  record.  Such 
rules  may  authorize  the  agency,  board,  commission,  or  officer 
to  file  in  the  court  a  certified  list  of  the  materials  comprising 
the  recoid  and  retain  and  hold  for  the  court  all  such  materials 
and  transmit  the  same  or  any  part  thereof  to  the  court,  when 
and  as  lequired  by  it,  at  any  time  prior  to  the  final  determi¬ 
nation  of  the  proceeding,  and  such  filing  of  such  certified  list 
of  the  materials  comprising  the  record  and  such  subsequent 
transmittal  of  any  such  materials  when  and  as  required  shall 
be  deemed  full  compliance  with  any  provision  of  law  requir¬ 
ing  the  filing  of  the  record  in  the  court.  The  record  in  such 
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proceedings  shall  be  certified  and  filed  in  or  held  for  and 
transmitted  to  the  court  of  appeals  by  tbe  agency,  board, 
commission,  or  officer  concerned  within  tbe  time  and  in  tbe 
manner  prescribed  by  such  rules.  If  proceedings  have  been 
instituted  in  two  or  more  courts  of  appeals  with  respect  to  tbe 
same  order  tbe  agency,  board,  commission,  or  officer  con¬ 
cerned  shall  file  the  record  in  that  one  of  such  courts  in  which 
in  its  judgment  tbe  proceedings  may  be  earned  on  with  tbe 
greatest  convenience  to  all  tbe  partes  involved  a  proceeding 
with  respect  to  such  order  was  first  instituted.  Tbe  other 
courts  in  which  such  proceedings  are  pending  shall  thereupon 
transfer  them  to  the  court  of  appeals  in  which  the  record  has 
been  filed.  For  the  convenience  of  the  parties  in  the  interest  of 
justice  such  court  may  thereafter  transfer  all  the  proceedings 
with  respect  to  such  order  to  any  other  court  of  appeals. 

“  (b)  The  record  to  be  filed  in  the  court  of  appeals  in 
such  a  proceeding  shall  consist  of  the  order  sought  to  be  re¬ 
viewed  or  enforced,  the  findings  or  report  upon  which  it  is 
based,  and  the  pleadings,  evidence,  and  proceedings  before 
the  agency,  board,  commission,  or  officer  concerned,  or  sucL 
portions  thereof  ( 1 )  as  the  said  rules  of  the  court  of  appeals 
may  require  to  be  included  therein,  or  (2)  as  the  agency, 
board,  commission,  or  officer  concerned,  the  petitioner  for 
review  or  respondent  in  enforcement,  as  the  case  may  be, 
and  any  intervenor  in  the  court  proceeding  by  written  stip- 
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illation  filed  with  the  agency,  board,  commission,  or  officer 
concerned  or  in  the  court  in  any  such  proceeding  may  con¬ 
sistently  with  the  rules  of  such  court  designate  to  be  included 
therein,  or  (3)  as  the  court  upon  motion  of  a  party  or,  after 
a  prehearing  conference,  upon  its  own  motion  may  by  order 
in  any  such  proceeding  designate  to  be  included  therein. 
Such  a  stipulation  or  order  may  provide  in  an  appropriate  case 
that  no  record  need  be  filed  in  the  court  of  appeals.  If,  how¬ 
ever,  the  correctness  of  a  finding  of  fact  by  the  agency,  board, 
commission,  or  officer  is  in  question  all  of  the  evidence  before 
the  agency,  board,  commission,  or  officer  shall  be  included  in 
the  record  except  such  as  the  agency,  board,  commission,  or 
officer  concerned,  the  petitioner  for  review  or  respondent  in 
enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  written  stipulation  filed  with  the  agency, 
board,  commission,  or  officer  concerned  or  in  the  court  agree 
to  omit  as  wholly  immaterial  to  the  questioned  finding.  If 
there  is  omitted  from  the  record  any  portion  of  the  proceed¬ 
ings  before  the  agency,  board,  commission,  or  officer  which 
the  couit  subsequently  determines  to  be  ncecssary  pvopev  for 
it  to  consider  to  enable  it  to  review  or  enforce  the  order  in 
question  the  court  may  direct  that  such  additional  portion 
of  the  proceedings  be  filed  as  a  supplement  to  the  record. 
4f  the  rules  of  tire  eourt  of  appeals  in  which  a  proceeding 
is  pending  do  not  require  tire  printing  of  tire  entire  reeord 
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m  that  court  the  The  agency,  board,  commission,  or  officer 
concerned  may,  at  its  option  and  without  regard  to  the  fore¬ 
going  provisions  of  this  subsection,  and  if  so  requested  by 
the  petitioner  for  review  or  respondent  in  enforcement  shall, 
file  in  the  court  the  entire  record  of  the  proceedings  before 
it  without  abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  con¬ 
cerned  may  transmit  to  the  court  of  appeals  the  original 
papers  comprising  the  whole  or  any  part  of  the  record  or 
any  supplemental  record,  otherwise  true  copies  of  such  papers 
certified  by  an  authorized  officer  or  deputy  of  the  agency, 
board,  commission,  or  officer  concerned  shall  be  transmitted. 
Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  be  returned  to  the  agenc}?,  board,  commission,  or  officer 
concerned  upon  the  final  determination  of  the  review  or 
enforcement  proceeding.  Pending  such  final  determination 
any  such  papers  may  be  returned  by  the  court  temporarily  to 
the  custody  of  the  agency,  board,  commission,  or  officer  con¬ 
cerned  if  needed  for  the  transaction  of  the  public  business. 
Certified  copies  of  any  papers  included  in  the  record  or  an}^ 
supplemental  record  may  also  he  returned  to  the  agency, 
board,  commission,  or  officer  concerned  upon  the  final  deter¬ 
mination  of  review  proceedings/’  or  enforcement  proceedings. 

“(d)  The  provisions  of  this  section  are  not  applicable  to 
proceedings  to  review  decisions  of  the  Twx  Court  of  the  United 
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States  or  to  'proceedings  to  review  or  enforce  those  orders  of 
administrative  agencies,  boards,  commissions,  or  officers  which, 
are  by  law  reviewable  or  enforceable  by  the  district  courts .” 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of 
section  5  of  the  Federal  Trade  Commission  Act,  as  amended 
(52  Stat.  112),  is  amended  to  read  as  follows:  “Until  the 
expiration  of  the  time  allowed  for  filing  a  petition  for  review, 
if  no  such  petition  has  been  duly  filed  within  such  time,  or,  if 
a  petition  for  review  has  been  filed  within  such  time  then 
until  the  record  in  the  proceeding  has  been  filed  in  a  court 
of  appeals  of  the  United  States,  as  hereinafter  provided,  the 
Commission  may  at  any  time,  upon  such  notice  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section/’ 

(b)  The  second  and  third  sentences  of  subsection  (c) 
of  section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (52  Stat.  112-113),  are  amended  to  read  as  fol¬ 
lows:  “A  copy  of  such  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Commission,  and 
thereupon  the  Commission  shall  file  in  the  court  the  record 
in  the  proceeding,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  such  filing  of  the  petition  the 
court  shall  have  jurisdiction  of  the  proceeding  and  of  the 
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question  determined  therein  concurrently  with  the  Commis¬ 
sion  until  the  filing  of  the  record  and  shall  have  power  to 
make  and  enter  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  Commission,  and  enforcing  the  same 
to  the  extent  that  such  order  is  affirmed  and  to  issue  such 
writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in 
its  judgment  to  prevent  injury  to  the  public  or  to  com¬ 
petitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended  (52  Stat.  113),  is  amended 
to  read  as  follows: 

“  (d)  Upon  the  filing  of  the  record  with  it  the  jurisdic¬ 
tion  of  the  court  of  appeals  of  the  United  States  to  affirm, 
enforce,  modify,  or  set  aside  orders  of  the  Commission  shall 
be  exclusive.” 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph 
of  section  11  of  the  Act  of  October  15,  1914,  as  amended 
(64  Stat.  1127) ,  is  amended  to  read  as  follows:  “Until  the 
record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commis¬ 
sion  or  Board  may  at  any  time,  upon  such  notice,  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 


8 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


(b)  The  first  and  second  sentences  of  the  third  para¬ 
graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1127)  ,  are  amended  to  read  as  follows: 
“If  such  person  fails  or  neglects  to  obey  such  order  of  the 
Commission  or  Board  while  the  same  is  in  effect,  the  Com¬ 
mission  or  Board  may  apply  to  the  United  States  court  of 
appeals,  within  any  circuit  wliere  the  violation  complained 
of  was  or  is  being  committed  or  where  such  person  resides 
or  carries  on  business,  for  the  enforcement  of  its  order,  and 
shall  file  the  record  in  the  proceeding,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  such  filing  of 
the  application  the  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdic¬ 
tion  of  the  proceeding  and  of  the  question  determined  therein 
concurrently  with  the  Commission  or  Board  until  the  filing 
of  the  record,  and  shall  have  power  to  make  and  enter  a 
decree  affirming,  modifying,  or  setting  aside  the  order  of 
the  Commission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  para¬ 
graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1128) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Commission  or  Board  and 
thereupon  the  Commission  or  Board  shall  file  in  the  court 
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1  the  record  in  the  proceeding,  as  provided  in  section  2112 

2  of  title  28,  United  States  Code.  Upon  the  filing  of  such 

3  petition  the  court  shall  have  the  same  jurisdiction  to  affirm, 

4  set  aside,  or  modify  the  order  of  the  Commission  or  Board 

5  as  in  the  case  of  an  application  by  the  Commission  or  Board 

6  for  the  enforcement  of  its  order,  and  the  findings  of  the 

7  Commission  or  Board  as  to  the  facts,  if  supported  by  sub- 

8  stantial  evidence,  determined  as  provided  in  section  10  (e) 

9  of  the  Administrative  Procedure  Act,  shall  in  like  manner 

10  he  conclusive.” 

11  (d)  The  fifth  paragraph  of  section  11  of  the  Act  of 

12  October  15,  1914,  as  amended  (64  Stat.  1128) ,  is  amended 

13  to  read  as  follows : 

14  “Upon  the  filing  of  the  record  with  it  the  jurisdiction 

15  of  the  United  States  court  of  appeals  to  enforce,  set  aside, 

16  or  modify  orders  of  the  Commission  or  Board  shall  be 

17  exclusive.” 

18  Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  para- 

19  graph  of  section  2  of  the  Act  of  July  28,  1916  (39  Stat. 

20  425),  are  amended  to  read  as  follows:  “A  copy  of  such 

21  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 

22  court  to  the  Post  Office  Department  and  thereupon  the  said 

23  Department  shall  file  in  the  court  the  record,  as  provided 


H.  B.  6788 - 2 


I 

k 

2 

*> 

o 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

-18 

19 

20 

21 

22 

23 

24 

25 


10 


in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  to 
affirm,  set  aside  or  modify  the  order  of  the  Department/’ 
Sec.  6.  (a)  Subsection  (c)  of  section  203  of  the 
Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  is 
amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has  been  filed 
in  a  court  of  appeals  of  the  United  States,  as  provided  in 
section  204,  the  Secretary  at  any  time,  upon  such  notice 
and  in  such  manner  as  he  deems  proper,  but  only  after 
reasonable  opportunity  to  the  packer  to  he  heard,  may 
amend  or  set  aside  the  report  or  order,  in  whole  or  in  part.” 

t 

(b)  Subsections  -fb)-  and  ~{e)~  (b),  ( c ),  and  (d)  of 
section  204  of  the  Packers  and  Stockyards  Act,  1921  (42 
Stat.  162) ,  are  amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause 
a  copy  of  the  petition  to  be  delivered  to  the  Secretary,  and 
the  Secretary  shall  thereupon  file  in  the  court  the  record 
in  such  proceedings,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  If  before  such  record  is  filed  the 
Secretary  amends  or  sets  aside  his  report  or  order,  in  whole 
or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  petition  is  filed,  the  court, 
on  application  of  the  Secretary,  may  issue  a  temporary 
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injunction,  restraining,  to  the  extent  it  deems  proper,  the 
packer  and  his  officers,  directors,  agents,  and  employees, 
from  violating  any  of  the  provisions  of  the  order  pending 
the  final  determination  of  the  appeal;”  appeal. 

“(d)  The  evidence  so  taken  or  admitted, ,  and  filed  as 
aforesaid  as  a  part  of  the  record,  shall  he  considered  by  the 
court  as  the  evidence  in  the  case.  The  proceedings  in  such 
cases  in  the  court  of  appeals  shall  he  made  a  preferred,  cause 
and  shall  be  expedited  in  every  way.” 

(c)  The  first  sentence  of  subsection  (h)  of  section  204 
of  the  Packers  and  Stockyards  Act,  1921  (42  Stat.  162) ,  is 
amended  to  read  as  follows : 

(h)  The  court  of  appeals  shall  have  jurisdiction,  which 
upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  re¬ 
view,  and  to  affirm,  set  aside,  or  modify,  such  orders  of  the 
Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  ,tlie 
United  States  upon  certiorari,  as  provided  in  section  1254  of 
title  28,  if  such  writ  is  duly  applied  for  within  sixty  days 
after  entry  of  the  decree.” 

Sec.  7.  (a)  The  tlnrd  sentence  third  and,  fourth  sen¬ 
tences  of  paragraph  (a)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1001),  is  are  amended  to  read 
as  follows:  “The  clerk  of  the  court  in  which  such  a  petition 
is  filed  shall  immediately  cause  a  copy  thereof  to  be  de- 
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livered  to  the  Secretary  of  Agriculture,  Chairman  of  said 
Commission,  or  any  member  thereof,  and  the  said  Com¬ 
mission  shall  thereupon  file  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  The  testimony  and  evidence  taken  or  submitted 
before  the  said  Commission,  duly  filed  as  aforesaid  as  a  part 
of  the  record,  shall  be  considered  by  the  court  as  the  evidence 
in  the  case.” 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b) 
of  section  6  of  the  Commodity  Exchange  Act  (42  Stat. 
1002),  as  amended,  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  of  Agriculture  and  there¬ 
upon  the  Secretary  of  Agriculture  shall  file  in  the  court  the 
record  theretofore  made,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  the  petition  the 
court  shall  have  jurisdiction  to  affirm,  to  set  aside,  or  modify 
the  order  of  the  Secretary  of  Agriculture,  and  the  findings  of 
the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by 
the  weight  of  evidence,  shall  in  like  manner  be  conclusive.” 

Sec.  8.  The  third  and  fourth  sentences  of  the  second 
paragraph  of  subsection  (b)  of  section  641  of  the  Tariff  Act 
of  1930,  as  amended  (49  Stat.  865),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  he  forthwith 
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transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  the 
Treasury,  or  any  officer  designated  by  him  for  that  purpose, 
and  thereupon  the  Secretary  of  the  Treasury  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section 
9  of  the  Securities  Act  of  1933  (48  Stat.  80)  is  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Commission, 
and  thereupon  the  Commission  shall  file  in  the  court  the 
record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  10.  The  second  and  third  sentences  of  subsection 
(a)  of  section  25  of  the  Securities  Exchange  Act  of  1934 
(48  Stat.  901)  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  there¬ 
upon  the  Commission  shall  file  in  the  court  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  such  court  shall  have  exclusive  juris- 
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ditto  jurisdiction,  which,  upon  the  filing  of  the  record  shall 
be  exclusive,  to  affirm,  modify,  and  enforce  or  set  aside  such 
order,  in  whole  or  in  part.” 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  sec¬ 
tion  18  of  the  Act  of  June  18,  1934  (48  Stat.  1002),  is 
amended  to  read  as  follows :  “The  clerk  of  the  court  in  which 
such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 
to  be  delivered  to  the  Board  and  it  shall  thereupon  file  in  the 
court  the  record  in  the  proceedings  held  before  it  under 
this  section,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  sec¬ 
tion  402  of  the  Communications  Act  of  1934,  as  amended 
(66  Stat.  719),  is  amended  to  read  as  follows:  “Within 
thirty  days  after  the  filing  of  an  appeal,  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

Sec.  13.  (a)  Subsection  (d)  of  section  10  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended  (61  Stat.  147), 
is  amended  to  read  as  follows : 

“(d)  Until  the  record  in  a  case  shall  have  been  filed  in 
a  court,  as  hereinafter  provided,  the  Board  may  at  any  time 
upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 
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proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding 
or  order  made  or  issued  by  it.” 

(b)  The  first,  second,  fifth  and  seventh  sentences  of 
subsection  (e)  of  section  10  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  147),  are  amended  to  read  as 
follows : 

“  (e)  The  Board  shall  have  power  to  petition  any  court 
of  appeals  of  the  United  States,  or  if  all  the  courts  of  appeals 
to  which  application  may  be  made  are  in  vacation,  any  dis¬ 
trict  court  of  the  United  States,  within  any  circuit  or  dis¬ 
trict,  respectively,  wherein  the  unfair  labor  practice  in  ques¬ 
tion  occurred  or  wherein  such  person  resides  or  transacts 
business,  for  the  enforcement  of  such  order  and  for  appro¬ 
priate  temporary  relief  or  restraining  order,  and  shall  file  in 
the  court  the  record  in  the  proceedings,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  to  make 
and  enter  a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board.  *  *  *  If  either  party  shall  apply  to  the 
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1  court  for  leave  to  adduce  additional  evidence  and  shall  show 

2  to  the  satisfaction  of  the  court  that  such  additional  evidence 

3  is  material  and  that  there  were  reasonable  grounds  for  the 

4  failure  to  adduce  such  evidence  in  the  hearing  before  the 

5  Board,  its  members  member,  agent,  or  agency,  the  court  may 

6  order  such  additional  evidence  to  he  taken  before  the  Board, 

7  its  members  member,  agent,  or  agency,  and  to  be  made  a  part 

8  of  the  record.  *  *  *  Upon  the  filing  of  the  record  with  it  the 

9  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 

10  and  decree  shall  be  final,  except  that  the  same  shall  be 

11  subject  to  review  by  the  appropriate  United  States  court 

12  of  appeals  if  application  was  made  to  the  district  court  as 

13  hereinabove  provided,  and  by  the  Supreme  Court  of  the 

14  United  States  upon  writ  of  certiorari  or  certification  as  pro- 

15  vided  in  section  1254  of  title  28.” 

1®  (c)  The  second  and  third  sentences  of  subsection  (f)  of 

1^  section  10  of  the  National  Labor  Belations  Act,  as  amended 
1®  (61  Stat.  148) ,  are  amended  to  read  as  follows:  “A  copy  of 

19  such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 

20  the  court  to  the  Board,  and  thereupon  the  aggrieved  party 

21  shall  file  in  the  court  the  record  in  the  proceeding,  certified 

22  by  the  Board,  as  provided  in  section  2112  of  title  28,  United 

23  States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 

24  proceed  in  the  same  manner  as  in  the  case  of  an  application 

25  by  the  Board  under  subsection  (e)  of  this  section,  and  shall 
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have  the  same  jurisdiction  to  grant  to  the  Board  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just  and  proper, 
and  in  like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board;  the  findings  of  the 
Board  with  respect  to  questions  of  fact  if  supported  by  sub¬ 
stantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of  subsection 
(h)  of  section  4  of  the  Eederal  Alcohol  Administration  Act 
(49  Stat.  980) ,  as  amended,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Secretary,  or  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary 
shall  file  in  the  court  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of  subsection 
(a)  of  section  24  of  the  Public  Utility  Holding  Company 
Act  of  1935  (49  Stat.  834) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission, 
H.  B.  6788 - 3 
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or  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction:  jurisdiction,  which  upon  the 
filing  of  the  record  shall  he  exclusive,  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the 
Federal  Power  Act,  as  amended  (49  Stat.  860) ,  is  amended 
by  inserting  at  the  end  thereof  an  additional  sentence  read¬ 
ing  as  follows:  “Until  the  record  in  a  proceeding  shall  have 
been  filed  in  a  court  of  appeals,  as  provided  in  subsection 
(b),  the  Commission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  find  finding  or  order 
made  or  issued  by  it  under  the  provisions  of  this  Act  .” 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  313  of  the  Federal  Power  Act,  as  amended  (49 
Stat.  860) ,  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  forthwith  be  transmitted  by  the  clerk  of  the 
court  to  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  file  with  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  fifing  of 
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such  petition  such  court  shall  have  jurisdiction,  which  upon 
the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  17.  The  second  and  third  sentences  of  subsection 
(b)  of  section  611  of  the  Merchant  Marine  Act,  1936,  as 
amended  (52  Stat.  961),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Board  Commis¬ 
sion,  or  any  officer  thereof  designated  by  the  Board  Commis¬ 
sion  for  that  purpose,  and  thereupon  the  Board  Commission 
shall  file  in  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  such  court  shall  have  exclusive  jurisdiction 
to  determine  whether  such  cancellation  or  default  was  with¬ 
out  just  cause,  and  to  affirm  or  set  aside  such  order.” 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil 
Aeronautics  Act  of  1938  (52  Stat.  1024),  is  amended  to 
read  as  follows : 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth¬ 
with  transmitted  to  the  Board  by  the  clerk  of  the  court; 
and  the  Board  shall  thereupon  file  in  the  court  the  record, 
if  any,  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the 
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Natural  Gas  Act  (52  Stat.  831),  is  amended  by  inserting 
at  the  end  thereof  an  additional  sentence  reading  as  follows : 
“Until  the  record  in  a  proceeding  shall  have  been  filed  in 
a  court  of  appeals,  as  provided  in  subsection  (b) ,  the  Com¬ 
mission  may  at  any  time,  upon  reasonable  notice  and  in 
such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it  under  the  provisions  of  this  Act.'' 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831),  are 
amended  to  read  as  follows:  “A  copy  of  such  petition  shall 
forthwith  be  transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Commission  and  thereupon  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  jurisdiction,  which  upon  the  filing 
of  the  record  with  it  shall  be  exclusive,  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  para¬ 
graph  (2)  of  subsection  (i)  of  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of 
July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to 
read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an 
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1  order  tinder  subsection  (d)  (5)  or  (e),  a  copy  of  the 

2  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 

3  court  to  the  Secretary,  or  any  officer  designated  by  him 

4  for  that  purpose,  and  thereupon  the  Secretary  shall  file  in 

5  the  court  the  record  of  the  proceedings  on  which  he  based 

6  his  order,  as  provided  in  section  2112  of  title  28,  United 

7  States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 

8  have  exclusive  jurisdiction  to  affirm  or  set  aside  the  order 

9  complained  of  in  whole  or  in  part.” 

10  (b)  The  first  and  second  sentences  of  paragraph  (3) 

11  of  subsection  (i)  of  section  408  of  the  Federal  Food,  Drug, 

12  and  Cosmetic  Act,  as  added  by  the  Act  of  July  22,  1954 

13  (ch.  559,  68  Stat.  515) ,  are  amended  to  read  as  follows: 

14  “  (3)  In  the  case  of  a  petition  with  respect  to  an  order 

15  under  subsection  -(4-)-  (l),  a  copy  of  the  petition  shall  be  forth- 
1®  with  transmitted  by  the  clerk  of  the  court  to  the  Secretary 
11  of  Agriculture,  or  any  officer  designated  by  him  for  that 
1®  purpose,  and  thereupon  the  Secretary  shall  file  in  the  court 
1®  the  record  of  the  proceedings  on  which  he  based  his  order, 

20  as  provided  in  section  2112  of  title  28,  United  States  Code. 

21  Upon  the  filing  of  such  petition,  the  court  shall  have  ex- 

22  elusive  jurisdiction  to  affirm  or  set  aside  the  order  com- 

23  plained  of  in  whole  or  in  part.” 

24  Sec.  21.  The  third  sentence  (a)  The  second  and  third 

25  sentences  of  paragraph  (1)  of  subsection  (f)  of  section  701 
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of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat. 
1055),  as  amended,  m  are  amended  to  read  as  follows:  “A 
cow  °f  ^ie  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  or  other  officer  designated 
by  him  for  that,  purpose.  ‘‘The  The  Secretary  thereupon 
shall  file  in  the  court  the  record  of  the  proceedings  on  which 
the  Secretary  based  his  order,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (3)  of  subsection 
(f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (52  Stat.  1055),  as  amended,  is  amended  to  read  as 
follows:  “ Upon  the  filing  of  the  petition  referred  to  in  para¬ 
graph  (1)  of  this  subsection,  the  court  shall  have  jurisdiction 
to  affirm  the  order,  or  to  set  it  aside  in  whole  or  in  part, 
temporarily  or  permanently." 

Sec.  22.  The  second  and  third  sentences  of  subsection 
(a)  of  section  10  of  the  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1065),  as  amended,  are  amended  to  read  as  fol¬ 
lows:  “A  copy  of  such  petition  shall  forthwith  be  transmit¬ 
ted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon 
the  Secretary  shall  file  in  the  court  the  record  of  the  indus¬ 
try  committee  upon  which  the  order  complained  of  was  en¬ 
tered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside 
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such  order  in  whole  or  in  part,  so  far  as  it  is  applicable  to 
the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of 
subsection  (f)  of  section  5  of  the  Railroad  Unemployment 
Insurance  Act,  as  amended  (52  Stat.  1100),  are  amended 
to  read  as  follows:  '‘Within  fifteen  days  after  receipt  of 
service,  or  within  such  additional  time  as  the  court  may  al¬ 
low,  the  Board  shall  file  with  the  court  in  which  such  peti¬ 
tion  has  been  filed  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  exclusive  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein,  and  shall 
give  precedence  in  the  adjudication  thereof  over  all  other 
civil  cases  not  otherwise  entitled  by  law  to  precedence.  It 
shall  have  power  to  enter  a  decree  affirming,  modifying,  or 
reversing  the  decision  of  the  Board,  with  or  without  remand¬ 
ing  the  cause  for  rehearing.  *  *  *  No  additional  evidence 
shall  be  received  by  the  court,  but  the  court  may  order 
additional  evidence  to  be  taken  before  the  Board,  and  the 
Board  may,  after  hearing  such  additional  evidence,  modify 
its  findings  of  fact  and  conclusions  and  file  such  additional  or 
modified  findings  and  conclusions  with  the  court,  and  the 
Board  shall  file  with  the  court  the  additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Bed-’ 
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eral  Seed  Act  (53  Stat.  1287),  is  amended  to  read  as 
follows : 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in 
a  court  of  appeals  as  provided  in  section  410,  the  Secretary 
of  Agriculture  at  any  time,  upon  such  notice  and  in  such 
manner  as  he  deems  proper,  but  only  after  reasonable  oppor¬ 
tunity  to  the  person  to  be  heard,  may  amend  or  set  aside  the 
report  or  order,  in  whole  or  in  a  part.” 

(b)  The  seeend  and  third  second,  third  and  fourth 
paragraphs  of  section  410  of  the  Federal  Seed  Act  (53  Stat. 
1288) ,  are  amended  to  read  as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy 
of  the  petition  to  be  delivered  to  the  Secretary,  and  the  Sec¬ 
retary  shall  thereupon  fde  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  If  before  such  record  is  filed,  the  Secretarv 
amends  or  sets  aside  his  report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on 
application  of  the  Secretary,  may  issue  a  temporaiy  injunc¬ 
tion  restraining,  to  the  extent  it  deems  proper,  the  person 
and  his  officers,  directors,  agents,  and  employees  from  vio¬ 
lating  any  of  the  provisions  of  the  order  pending  the  final 
determination  of  the  appeal  appeal. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


25 


11  The  evidence  so  taken  or  admitted  and  filed  as  afore¬ 
said  as  a  part  of  the  record,  shall  he  considered  by  the  court 
as  the  evidenc  in  the  case.  The  proceedings  in  such  cases  in 
the  court  of  appeals  shall  he  made  a  preferred  cause  and  shall 
be  expedited  in  every  way.” 

(c)  The  first  and  second  sentences  of  section  411  of 
the  Federal  Seed  Act  (53  Stat.  1288) ,  are  amended  to 
read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is 
issued  under  section  409  fails  to  obey  the  order,  the  Secretary 
of  Agriculture,  or  the  United  States,  by  its  Attorney  General, 
may  apply  to  the  court  of  appeals  of  the  United  States, 
within  the  circuit  where  the  person  against  whom  the  order 
was  issued  resides  or  has  his  principal  place  of  business,  for 
the  enforcement  of  the  order,  and  shall  file  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  application  the  court 
shall  cause  notice  thereof  to  be  served  upon  the  person 
against  whom  the  order  was  issued.  ” 

Sec.  25.  The  second  and  third  sentences  of  subsection 
(a)  of  section  43  of  the  Investment  Company  Act  of  1940, 
as  amended  (54  Stat.  844) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission 
or  any  officer  thereof  designated  by  the  Commission  for 
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that  purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction  jurisdiction,  which  upon  the 
filing  of  the  record  shall  he  exclusive,  to  affirm,  modify,  or 
set  aside  such  order,  in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection 
(a)  of  section  213  of  the  Investment  Advisers  Act  of  1940, 
as  amended  (54  Stat.  855) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or 
any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  such  court  shall  have  e^e- 
clusivc  jurisdiction:  jurisdiction,  which  upon  the  filing  of  the 
recoi'd  shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.” 

Sec.  27.  (a)  The  tkn4  sentence  of  paragraph  Para¬ 
graph  (1)  of  subsection  (b)  of  section  632  of  the  Act  of 
July  1,  1944,  as  added  by  the  Hospital  Survey  and  Con¬ 
struction  Act  (60  Stat.  1048) ,  is  amended  to  read  as  follows: 
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“(b)  (1)  If  the  Surgeon  General  refuses  to  approve 
any  application  under  section  625  or  section  654,  the  State 
agency  through  which  the  application  was  submitted,  or  if 
any  State  is  dissatisfied  with  the  Surgeon  General’s  action 
under  subsection  (a)  of  this  section,  such  State  may  appeal 
to  the  United  States  court  of  appeals  for  the  circuit  in  which 
such  State  is  located  by  filing  with  such  court  a  notice  of 
appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the 
filing  of  such  notice.  A  copy  of  the  notice  of  appeal  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Sur¬ 
geon  General,  or  any  officer  designated  by  him  for  that  pur¬ 
pose.  -The  The  Surgeon  General  shall  thereupon  file  in  the 
court  the  record  of  the  proceedings  on  which  he  based  his 
action,  as  provided  in  section  2112  of  title  28,  United  States 
Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection 
(b)  of  section  632  of  the  Act  of  July  1,  1944,  as  added  by 
the  Hospital  Survey  and  Construction  Act  (60  Stat.  1048) , 
is  amended  to  read  as  follows : 

“  (2)  The  findings  of  fact  by  the  Surgeon  General,  un¬ 
less  substantially  contrary  to  the  weight  of  the  evidence,  shall 
be  conclusive ;  but  the  court,  for  good  cause  shown,  may  re¬ 
mand  the  case  to  the  Surgeon  General  to  take  further  evi¬ 
dence,  and  the  Surgeon  General  may  thereupon  make  new  or 
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modified  findings  of  fact  and  may  modify  his  previous  action, 
and  shall  file  in  the  court  the  record  of  the  further  pro¬ 
ceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  sec¬ 
tion  205  of  the  Sugar  Act  of  1948  (61  Stat.  927),  is 
amended  to  read  as  follows:  “Within  thirty  days  after  the 
filing  of  said  appeal  the  Secretary  shall  file  with  the  court 
the  record  upon  which  the  decision  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code,  and  a  list  of  all  interested  persons  to  whom 
he  has  mailed  or  otherwise  delivered  a  copy  of  said  notice 
of  appeal.”. 

Sec.  29.  The  second  and  third  sentences  of  subsection 
(a)  of  section  14  of  the  Internal  Security  Act  of  1950  (64 
Stat.  1001),  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  he  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Board,  and  thereupon  the  Board  shall  file 
in  the  court  the  record  in  the  proceeding,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
fifing  of  such  petition  the  com!  shall  have  jurisdiction  of  the 
proceeding  and  shall  have  power  to  affirm  or  set  aside  the 
order  of  the  Board;  but  the  court  may  in  its  discretion  and 
upon  its  own  motion  transfer  any  action  so  commenced  to 
the  United  States  Court  of  Appeals  for  the  circuit  wherein 
the  petitioner  resides.”. 
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1  Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the 

2  Internal  Security  Act  of  1950  (64  Stat.  1028),  is  amended 

3  to  read  as  follows : 

.  -  ■  •  -  .  a 

4  “  (e)  Until  the  record  in  a  case  shall  have  been  filed 

5  in  a  court,  as  hereinafter  provided,  the  Board  may  at  any 

6  time,  upon  reasonable  notice  and  in  such  manner  as  it 

7  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 

8  part,  any  finding  or  order  made  or  issued  by  it.” 

9  (b)  The  third  and  fifth  sentences  of  subsection  (c)  of 

10  section  111  of  the  Internal  Security  Act  of  1950  (64  Stat. 

11  1028),  are  amended  to  read  as  follows:  “The  Board  shall 

12  thereupon  file  in  the  court  the  record  of  the  proceedings 

13  before  the  Board  with  respect  to  the  matter  concerning  which 
II  judicial  review  is  sought,  as  provided  in  section  2112  of 

title  28,  United  States  Code.  *  *  *  Upon  the  filing  of  such 
16  petition  the  court  shall  have  jurisdiction  of  the  proceeding, 
II  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive, 
1®  and  shall  have  power  to  affirm,  modify,  or  set  aside,  or  to 
19  enforce  or  enforce  as  modified  the  order  of  the  Board.”. 

26  (c)  The  first  sentence  of  subsection  (d)  of  section  111 

21  of  the  Internal  Security  Act  of  1950  (60  Stat.  1029) ,  is 

22  amended  to  read  as  follows : 

23  “(d)  If  either  party  shall  apply  to  the  court  for  leave 

24  to  adduce  additional  evidence  and  shall  show  to  the  satis- 

25  faction  of  the  court  that  such  additional  evidence  is  material 
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and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or 
its  hearing  examiner,  the  court  may  order  such  additional 
evidence  to  be  taken  before  the  Board  or  its  hearing  examiner 
and  to  he  made  a  part  of  the  record.” 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29, 
1950  (64  Stat.  1130) ,  is  amended  to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been  terminated 
on  a  motion  to  dismiss  the  petition,  the  agency  shall  file  in 
the  office  of  the  clerk  of  the  court  of  appeals  in  which  the 
proceeding  is  pending  the  record  on  review,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7 
of  the  Act  of  December  29,  1950  (64  Stat.  1131),  is 
amended  to  read  as  follows:  “The  agency  may  modify  its 
findings  of  fact,  or  make  new  findings,  by  reason  of  the 
additional  evidence  so  taken  and  may  modify  or  set  aside 
its  order  and  shall  file  in  the  court  such  additional  evidence, 
such  modified  findings  or  new  findings,  and  such  modified 
order  or  the  order  setting  aside  the  original  order.”. 

Sec.  32.  The  soeond  and  third  sentences  ef  subsection 
-(h)-  ef  section  308  ef  the  Ucderal  Goal  Mine  Safety  Ach¬ 
es  amended  -(fifi  Stat.-  702) are  amended  to  read  as  follows : 
“Upon  receipt  ef  sueb  copy  ef  a  notice  ef  appeal  the  Board 
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shall  hie  m  such  court  the  record  upon  which  the  order  com¬ 
plained  of  was  madc7  as  provided  in  section  24+2  of  title  2% 
United  States  Code.  The  eosts  of  certifying  and  filing  such 
record  shall  he  paid  by  fire  party  making  such  appeal.”.  Sub¬ 
section  (b)  of  section  207  of  the  Act  of  September  23,  1950, 
as  amended  (64  Stat.  974),  is  amended  by  adding  at  the  end 
of  that  subsection  three  additional  sentences  reading  as  fol¬ 
lows:  “The  local  educational  agency  affected  may  file  with 
the  court  a  petition  to  review  such  action.  A  copy  of  the 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the  court 
to  the  Commissioner,  or  any  officer  designated  by  him  for  that 
purpose.  Upon  the  filing  of  the  petition  the  court  shall  have 
jurisdiction  to  affirm  or  set  aside  the  action  of  the  Commis¬ 
sioner  in  whole  or  in  part.” 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection 
(b)  of  section  207  of  the  International  Claims  Settlement 
Act  of  1949,  as  amended  (69  Stat.  564),  are  amended  to 
read  as  follows:  “Such  petition  for  review  must  be  filed 
within  sixty  days  after  the  date  of  mailing  of  the  final  order 
of  denial  by  said  designee  and  a  copy  shall  forthwith  be 
transmitted  to  the  said  designee  by  the  clerk  of  the  court. 
Within  forty-five  days  after  receipt  of  such  petition  for 
review,  or  within  such  further  time  as  the  court  may  grant  for 
good  cause  shown,  said  designee  shall  file  an  answer  thereto, 
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1  and  shall  file  with  the  court  the  record  of  the  proceedings 

2  with  respect  to  such  claim,  as  provided  in  section  2112  of 

3  title  28,  United  States  Code.” 

4  Sec.  34.  The  second  and  third  sentences  of  section  9 
5-  of  the  Bank  Holding  Company  Act  of  1956  (70  Stat.  138) 

6  are  amended  to  read  as  follows:  “A  copy  of  such  petition 

7  shall  be  forthwith  transmitted  to  the  Board  by  the  clerk 

8  of  the  court,  and  thereupon  the  Board  shall  file  in  the  court 

9  the  record  made  before  the  Board,  as  provided  in  section 

10  2112  of  title  28,  United  States  Code.  Upon  the  , filing  of 

11  such  petition  the  court  shall  have  jurisdiction  to  affirm,  set 

12  aside,  or  modify  the  order  of  the  Board  and  to  require  the 

\  \  v*  ‘  V  I  1  1 

13  Board  to  take  such  action  with  regard  to  the  matter  under 

14  review  as  the  court  deems  proper.” 

15  Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or 

16  modify  any  provision  of  the  Administrative  Procedure  Act. 
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Interior  and  Insular  Affairs  Committee  reported  without  amendment 
H.R.  8646,  to  clarify  the  authority  of  the  Secretary  of  Interior  to  convey 
federally  owned  land  utilized  in  the  furnishing  of  public  works  (H.  Rept. 
12446 


35.  ADMINISTRATIVE  ORDERS.  Passed  as  reported  H.R.  6788,  to  authorize  the  abbrevia¬ 
tion  of  the  record  on  the  review  or  enforcement  of  orders  of  administrative 
agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of  such  orders 
on  the  original  papers  and  to  make  uniform  the  law  relating  thereto,  pp. 
12374-79 


\ 


) 


36.  VETERANS  BENEFITS;  PERSONNEL.  Passed  without  amendment  H.Ry/8522,  to  amend  and 

clarify  the  reemployment  provisions  of  the  Universal  Military  Training  and 
Service  Act.  pp.  12379-80 

\ 

\  / 

37.  TRANSPORTATION.  Parsed  without  amendment  S.  943,  to  require  carriers  by  motor 

vehicle  to  file  with  the  ICC  their  actual  rates  or  charges  for  transportation 
services.  (p.  12382) \  This  bill  will  now  be  sent  £o  the  President. 

Passed  over,  at  the  request  of  Rep.  Byrnes,  Wise. ,  H.R.  5384,  to  amend 
the  ICC  Act  so  as  to  provide  for  the  preservatiiph  of  competitive  through 
routes  for  rail  carriers;  and,  at  the  request Rep.  Broyhill,  S.  1383,  to 
amend  the  ICC  Act  so  as  to  Require  freight  forwarders  to  obtain  certificates 
of  public  convenience  and  necessity,  p.  1^381 

38.  WATER  UTILIZATION.  Passed  as  reported  S/1556,  to  grant  the  consent  of  Congress 

to  Mont.,  S.  Dak.,  N.  Dak.,  and  Wyo.  t os  negotiate  and  enter  into  a  compact 
relating  to  apportionment  of  the  wafqcs  of  the  Little  Mo.  River  and  its 
tributaries,  pp.  12384-85 

39.  RECLAMATION.  Passed  as  reported  if.R.  5673 1  to  authorize  amendment  of  the 

irrigation  repayment  contract  Jjetween  the\U.S.  and  the  Mirage  Flats  Irrigation 
District,  Nebr.  pp.  12386-87/ 

Passed  without  amendment  H.R.  5192,  to\xtend  the  time  during  which  the 
Secretary  of  Interior  may  center  into  amendatory  repayment  contracts  under  the 
Federal  reclamation  laws/  p.  12387 

Passed  with  amendment,  under  suspension  of  bhe  rules,  S.  1482,  to  amend 
the  Columbia  Basin  Pr/ject  Act  so  as  to  increase  the  limitation  on  the  acreage 
one  family  might  have  of  irrigated  land.  pp.  12408\ll 

The  Interior  amd  Insular  Affairs  Committee  reported  with  amendment  H.R. 
5309,  to  authorize  the  Secretary  of  the  Interior  to  construct  and  maintain 
the  lower  Rio  G/ande  rehabilitation  project,  Tex.,  Mercedes  division  (H. 

Rept.  1002).  ypp.  12446-47 

40.  BUDGETING,  /Rep.  Morano  spoke  in  faovr  of  the  enactment  of  H.R.  8002,  to  provide 
for  the  gating  of  appropriation  estimates  on  an  accrued  expenditure  basis, 
p.  1240J 


) 


CASEDf.  Passed  without  amendment  H.R.  38,  to  amend  the  Tariff  Act 
to yprovide  for  the  temporary  free  importation  of  casein,  p.  12432 


1930  so  as 


COMIC  ENERGY.  Reps.  Holifield  and  Price  reviewed  recent  developments  ik  the 
field  of  atomic  energy,  including  the  AEC  program  of  assistance  to  cooperatives 
and  publicly  owned  electric  power  groups,  pp.  12442-44,  12444-45 


43.  PRINTING.  Received  from  GAO  a  report  on  the  audit  of  GPO  for  the  1956  fiscal 
year,  n.  12446 


-  6  - 

ITEMS  IN  APPENDIX 

44.  'FARM  PRICES.  Sen.  Langer  inserted  two  Farmer's  Union  Grain  Terminal  Ass’n y 

radio  roundups  on  the  economic  situation  in  the  Dakotas  and  the  problem  At 
adjusting  farm  production,  increasing  with  research,  to  relatively  stable 
food  and  fiber  consumption,  without  cutting  farm  income,  pp.  A6304-J 

45.  TOBACCO.  Rep.  Bass  inserted  an  article  on  the  Government's  income /from  the 

tobacco  price  support  program,  p.  A6309 

Rep.  Scott,  N.C.,  inserted  an  article,  "Smoking  and  Cancer*- -What  is 
Known  and  Unknown- -Here' s  Another  View:  Tobacco  May  Be  Harmless."  pp. 
A6341-3 

46.  WHEAT.  Speech  of\Rep.  Hill  supporting  H.R.  8456,  to  exempt  from  liability 

wheat  producers  who  use  their  entire  crop  for  feed  or  seed  on  the  farm,  and 
inserting  statements  by  CSS  Administrator  Berger  and  Farmer's  Union  President 
Baker  on  the  bill,  ahd  discussing  provisions  of  the/uill  with  Reps.  Hill, 
Harrison,  Neb.,  Ceder^erg,  Gavin,  Fulton,  McCulloch,  and  Dixon,  pp.  A6313-16 
Speech  of  Rep.  Rhodes,  Pa.,  supporting  H.R./8456,  wheat  for  on-farm 
consumption,  and  reading  \onstituent* s  letters  Supporting  the  bill.  p.  A6338 


47.  FOREIGN  AID.  Rep.  Smith  inserted  a  Wall  Str< 
the  administration  for  requesrang  funds  fo; 
accepted  in  fiscal  year  1957.  V.  A6322 


£t  Journal  editorial  criticizing 
Saudi  Arabia  which  had  not  been 


48.  LIVESTOCK.  Extension  of  remarks  o 

establish  a  voluntary  program  for  r< 
and  meat  products,  and  inserting  1 
bill.  pp.  A6325-6 


lep<  Metcalf  supporting  H.R,  7244,  to 
iarch  and  promotion  of  the  sale  of  meat 
itbrs  from  Mont,  cattlemen  supporting  the 


49.  BUDGETING.  Reps.  MacDonald,  Rogers,  Fla. ,  ^smd  Nimtz  inserted  material  favoring 
the  passage  of  H.R.  8002,  to  /provide  for  thds  stating  of  appropriation  estimates 
on  an  accrued  expenditure  bhsis.  pp.  A6337-3S,  A6343,  A6348 

Rep.  Rogers,  Fla.,  inserted  a  Chamber  of  Commerce  report  favoring 
reductions  in  taxes,  Feijbral  spending,  and  the  Federal  budget,  pp.  A6326-27 


50.  ELECTRIFICATION.  Extension  of  remarks  of  Rep.  GwinnN 
the  development  of  I me  Niagara  River  for  power,  and 
received  on  the  matter,  pp.  A6348-49 


>pposing  legislation  for 
iserting  a  letter  he  had 


BILLS  INTRODUCED 


51.  IMPORTS.  S.  >£692,  by  Sen.  Malone,  to  impose  a  tax  on  the  importation  of 

tungsten;  to  Finance  Committee.  Remarks  of  author,  p.  12302 

52.  LI VESTOCJC  PRICES.  S.  Con.  Res.  43,  by  Sen.  Malone,  to  establish  aNJoint 
congressional  committee  for  investigation  of  cattle  and  lamb  pricesp^to  Agricul¬ 
ture/and  Forestry  Committee. 

53.  INFLATION.  H.  Con.  Res.  222,  by  Rep.  Vursell,  calling  on  all  labor  of£ioials, 
''the  National  Association  of  Manufacturers,  the  National  Chamber  of  Commence, 
the  State  chambers  of  commerce,  and  all  businessmen  of  the  Nation  to  cooperate 
in  efforts  to  stop  inflation  and  the  constant  rise  in  the  cost  of  living; 
Banking  and  Currency  Committee, 


/ 
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12373, 


and  a  motion  to  reconsider  was  laid  on 
the  table. 

A  similar  House  bill  (H.  R.  5806)  was 
lid  on  the  table. 


iOPMENT  OP  PHOSPHATE  ON 
THE  PUBLIC  DOMAIN 

The  ©Jerk  called  the  bill  (S.  334)  to 
amend  section  27  of  the  Mineral  Leasing 
Act  of  February  25,  1920,  as  amended  (30 
U.  S.  C.  184S.  in  order  to  promote  the 
development  o^phosphate  on  the  public 
domain. 

There  being  n\objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc.,  "Bhat  the  second  sen¬ 
tence  of  section  27  of  thesact  of  February  25, 
1920,  as  amended  (30  \I.  S.  C.  184),  is 
amended  by  the  deletion  oS  the  words  “or 
permits  exceeding  in  the  aggregate  5,120 
acres  in  any  one  State,  and.* 

The  bill  was  ordered  to  be  r£ad  a  third 
time,  was  read  the  third  time,  and 
passed,  and  a  motion  to  reconsia^r  was 
laid  on  the  table. 

RETIREMENT  OF  FORMER  MEMBEI 
OF  COAST  GUARD  RESERVE 

The  Clerk  called  the  bill  (S.  1446)  to 
amend  title  14,  United  States  Code,  so  as 
to  provide  for  retirement  of  certain  for¬ 
mer  members  of  the  Coast  Guard  Re¬ 
serve.  ' 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc..  That  section  755  of  title 
14,  United  States  Code,  is  amended  by  adding 
thereto  a  new  subsection  (f)  to  read  as  fol¬ 
lows: 

“(f)  Any  former  member  of  the  Coast 
Guard  Reserve,  other  than  a  temporary  mem¬ 
ber,  honorably  discharged  or  discharged 
under  honorable  conditions  from  the  Coast 
Guard  Reserve  after  February  18,  1941,  and 
before  January  1,  1949,  who  at  the  time  of 
his  discharge  had  completed  at  least  30  years 
of  active  service  in  the  Armed  Forces  other 
than  active  duty  for  training,  or  who  had 
completed  at  least  20  years  of  active  service 
other  than  active  duty  for  training  the  last 
10  of  which  he  served  in  the  11 -year  period 
Immediately  preceding  his  discharge,  shall 
upon  his  request  be  placed  on  the  retiree 
list  of  the  Coast  Guard  Reserve  and  shall 
entitled  to  pay,  only  after  being  placed  on  fhe 
retired  list,  at  the  rate  of  50  percent  of  his 
active-duty  rate  of  pay  at  the  time  jw  dis¬ 
charge. 

With  the  following  committed  amend¬ 
ment: 

On  page  2,  srike  out  lines  6 S7,  and  8,  and 
add  the  following:  "shall  be/entitled  to  re¬ 
ceive  the  same  retired  pay^unly  after  being 
placed  on  the  retired  list/that  he  would  be 
entitled  to  receive  had  he  been  retired  as  a 
member  of  the  Naval  Reserve  under  the  Naval 
Reserve  Act  of  1938/instead  of  being  dis¬ 
charged.” 


eral  property  in  the  Coulee  Dam  and 
Grand  Coulee  areas,  to  provide  assist¬ 
ance  in  the  establishment  of  a  munici¬ 
pality  incorporated  under  the  laws  of 
Washington,  and  for  other  purposes. 

The  SPEAKER.  Is  there  objection  to 
the  present  consideration  of  the  bill? 

Mr.  CUNNINGHAM  of  Iowa.  Mr. 
Speaker,  at  the  request  of  my  colleague, 
the  gentleman  from  Iowa  [Mr.  Jensen), 
I  ask  unanimous  consent  that  this  bill 
be  passed  over  without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Iowa? 

There  was  no  objection. 


The  committed  amendment  was  agreed  Sec-  3.  The  analysis  of  chapter  4  imme- 


to. 

The  bill  wa&  ordered  to  be  read  a  third 
time  was  read  the  third  time,  and  passed, 
and  a  motion  to  reconsider  was  laid  on 
the  tabl 

DISPOSAL  OF  CERTAIN  FEDERAL 
PROPERTY 

The  Clerk  called  the  bill  (S.  1574)  to 
'provide  for  the  disposal  of  certain  Fed¬ 


nation  or  combinations  of  the  following 
States:  Arkansas,  California,  Colorado,  Con¬ 
necticut,  Florida,  Indiana,  Maine,  Massa¬ 
chusetts,  Minnesota,  Missouri,  Nevada.  New 
Hampshire,  New  Jersey,  New  YorJC,  Ohio, 
Pennsylvania,  Rhode  Island,  Tennessee,  Utah, 
Virginia,  Washington,  Wisconsirj/  Wyoming, 
to.” 

Page  2,  line  2,  after  “compacts”  insert 
“among  themselves.” 

Page  2,  lines  10  to  12  stofike  out  “charged 
with  being  delinquent  by  reason  of  a  viola¬ 
tion  of  any  criminal  lay/”  and  insert  “alleged 
to  be  delinquent  by  reason  of  committing  an 
act  which  would  be/t  felony  if  committed  by 
an  adult.” 

Page  2,  line  lO^trike  out  "and”  and  insert 


"or.” 


INTERSTATE  COMPACTS  DEALING 
WITH  JUVENILES  AND  DELIN¬ 
QUENT  JUVENILES 

The  Clerk  called  the  joint  resolution 
(H.  J.  Res.  10)  to  give  the  consent  of 
the  Congress  to  interstate  compacts  or 
agreements  dealing  with  juveniles  and 
delinquent  juveniles,  and  for  other 
purposes. 

There  being  no  objection,  the  Clej 
read  the  joint  resolution,  as  follows: 

Resolved,  etc..  That  title  4  of  the  Ufiited 
States  Code  is  amended  by  adding  af^fer  sec- 
pn  111,  the  following  section: 

12.  Compacts  between  States  1/6 r  coopera¬ 
tion  in  dealing  with  inveniles  and 
delinquent  juvenile/f  consent  of 
.Congress 

“The  consent  of  Congress  is  hereby  given 
to  any  two,  or  more  States,  including  the 
Territories  or  possessions  of  the  United 
States,  the  District  of  Columbia,  and  the 
Commonwealth  qf  Pyferto  Rico,  to  enter  into 
agreements  or  cornpacts  dealing  with — 

“(a)  the  supervision  by  the  authorities  of 
one  State  of  juvenile's,  who  have  been  placed 
on  probation  or  parole\by  the  authorities  of 
another  State,  and  for\the  detention  and 
return  of  sucin  juveniles; 

“(b)  thef  detention  and  return  of  Juveniles 
who  have  run  away  from  onk  State  into  an¬ 
other  Without  the  consent  ofstheir  parents 
or  gqardian,  or  who  have  run  away  from  one 
State  into  another  and  are  cmvrged  with 
being  delinquent  by  reason  of  a  vacation  of 
ly  criminal  law; 

“(c)  the  detention  and  return  of  juveniles 
who  have  been  found  to  be  delinquent Noy  a 
court  in  one  State,  who  .are  placed  on  proba¬ 
tion  or  parole  or  whose  legal  custody 
.vested  in  an  agency  or  institution  of  thatN 
State,  and  who,  while  still  on  probation  or 
parole  or  while  their  legal  custody  is  still 
vested  in  such  agency  or  institution,  run 
away  without  permission  to  another  State; 
and 

“(d)  the  joint  or  cooperative  care,  treat¬ 
ment,  and  rehabilitation  of  juveniles,  who 
have  been  found  to  be  delinquent  by  a  court 
in  one  State,  in  specialized  institutions  for 
juveniles  in  another  State.” 

Sec.  2.  The  right  to  withdraw  the  consent 
given  herein  and  the  right  to  alter,  amend, 
or  repeal  this  act,  is  expressly  reserved. 


littee  amendments  were 


diately  preceding  section  101,  title  4,  of  the 
United  States  Code,  is  amended  by  inserting 
after  item  111  the  fold  wing  new  item: 

“112.  Compacts  between  States  for  cooperat¬ 
ing  in  dealing  with  juveniles  and 
delinquent  juveniles;  consent  of 
Congress.” 

With  the  following  committee  amend¬ 
ments: 

Page  1,  lines  8  and  9,  strike  out  “two  or 
more  States,  including”  and  insert  “combi¬ 


The  co? 
agreed  toy 

Mr.  KEATING.  Mr.  Speaker,  the  pur¬ 
pose  p i  House  Joint  Resolution  10  is  to 
give  ffoe  consent  of  Congress  to  interstate 
contfpacts  dealing  with  juveniles  and 
linquent  juveniles. 

This  country  today  is  faced  with  a  tre¬ 
mendous  problem  in  the  handling  of 
crimes  committed  by  juveniles  and  in  the 
rehabilitation  of  children  who  become 
involved  in  such  crimes.  It  is  a  problem 
which  is  common  to  all  of  the  States  and 
there  are  many  instances  in  which  the 
States  must  cooperate  in  handling  the 
problem  of  any  one  juvenile.  For  that 
reason  a  number  of  our  States  have  en¬ 
tered  into  compacts  with  respect  to  the 
supervision,  by  the  authorities  of  one 
State,  over  juveniles  placed  on  probation 
or  on  parole  by  the  authorities  of  an¬ 
other.  These  compacts  also  govern  pro¬ 
cedures  for  the  retention  and  return  of 
juveniles  who  have  crossed  State  lines 
and  who  are  alleged  to  be  delinquent  be¬ 
cause  they  have  committed  an  act  which 
would  have  been  a  felony  if  committed 
by  an  adult.  ,  They  also  represent  an 
effort  on  the  part  of  the  States  to  coop¬ 
erate  in  the  care,  treatment,  and  rehabil¬ 
itation  of  juveniles,  found  delinquent  in 
one  State,  in  specialized  institutions  for 
juveniles  in  another  State. 

Compacts  and  agreements  such  as 
these  among  the  several  States  certainly 
constitute  a  progressive  and  constructive 
forward  step  in  the  solution  of  the  prob¬ 
lem  of  juvenile  delinquency  in  the  coun¬ 
try.  What  House  Joint  Resolution  10 
/ould  do  is  put  the  stamp  of  congres¬ 
sional  approval  upon  this  effort  on  the 
pais^of  States. 

die  this  legislation  limits  congres- 
sional\onsent  to  those  States  which  have 
already\nacted  laws  adopting  interstate 
compacts\  it  does  not  prevent  other 
States  froiK  becoming  parties  to  these 
compacts.  l\merely  requires  that  other 
States  adopt,  in  the  future,  legislation 
embodying  a  compact  or  agreement 
which  would  conform  generally  to  this 
act,  in  order  to\gain  congressional 
consent. 

I  strongly  urge  the  passage  of  this  res¬ 
olution,  and  it  is  my  hope  that,  within 
the  next  few  years,  thosesStates  which 
have  not  already  entered\nto  such  a 
compact  will  see  fit  to  do  so. 

The  resolution  was  ordered  be  en¬ 
grossed  and  read  a  third  time,  was  read 
the  third  time,  and  passed,  and  a  ihotion 
to  reconsider  was  laid  on  the  tableX 
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August  5 


\  PRESERVATION  OF  UNUSED 

\  acreage  allotments 

ThkCl^rk  called  the  bill  (H.  R.  8030) 
to  anmpd  the  Agricultural  Adjustment 
Act  of  Nl93d  with  respect  to  acreage 
history.  \ 

There  being  no  objection,  the  Clerk 
read  the  bill,  ftp  follows: 

Be  it  eTKZCted''etc.,  That  section  377  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended,  is  amended  to  read  as  follows: 

“Sec.  377.  In  any  Vase  in  which*  during 
any  year  within  the  'period  1957  to  1959, 
inclusive,  for  which  acreage  planted  to  a 
commodity  on  any  farm  (including  the 
acreage  regarded  as  planted  to  the  com¬ 
modity  under  the  provisions^)!  this  title  for 
releasing  unused  farm  allotments  and  by 
reason  of  participation  in  the  soil  bank  pro¬ 
grams)  is  less  than  the  acreage\allotment 
for  such  farm,  the  entire  acreage  kjlotment 
for  such  farm  (excluding  any  allotment  re¬ 
leased  from  the  farm  or  reapportioned  to 
the  farm)  shall  be  considered  for  purposes 
of  future  State,  county,  and  farm  acreage 
allotments  to  have  been  planted  to  sue 
commodity  in  such  year  on  such  farm> 
Acreage  history  credits  for  released  or  reap¬ 
portioned  acreage  shall  be  governed  by  the 
applicable  provisions  of  this  title  pertaining 
to  the  release  and  reapportionment  of  acre¬ 
age  allotments.  This  section  shall  not  be 
applicable  in  any  case  in  which  the  amount 
of  wheat  or  rice  required  to  be  stored  to 
postpone  or  avoid  payment  of  penalty  has 
been  reduced  because  the  allotment  was  not 
fully  planted.” 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the 
third  time,  and  passed,  and  a  motion  to 
reconsider  was  laid  on  the  table. 


SUPERGRADE  POSITIONS  IN  NA¬ 
TIONAL  SECURITY  COUNCIL 

The  Clerk  called  the  bill  (S.  1884)  to 
amend  section  505  of  the  Classification 
Act  of  1949,  as  amended. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows : 

Be  it  enacted,  etc.,  That  section  505  of  the 
Classification  Act  of  1949,  as  amended,  is 
amended  by  adding  at  the  end  thereof  a  new 
subsection  as  follows: 

“(f)  The  National  Security  Council  is 
authorized,  subject  to  the  procedures  pre¬ 
scribed  by  this  section,  to  place  two  addi¬ 
tional  positions  in  grade  18,  one  additional 
position  in  grade  17,  and  two  additional 
positions  in  grade  16  of  the  general  schec 
ule.  Such  positions  shall  be  in  addition, 'to 
the  number  of  positions  authorized  to'  be 
placed  in  such  grades  by  subsection  (hjfT” 

The  bill  was  ordered  to  be  read  a  third 
time,  was  read  the  third  time,  and  passed, 
and  a  motion  to  reconsider  was  laid  on 
the  table. 

1 "  11  / 

REMOVAL  OF  EMPLOYMENT  IN¬ 
EQUITIES  FOR  POSTAL  FIELD 

SERVICE  EMPLOYEES 

The  Clerk  callecYthe  bill  (Hv-R.  7930) 
to  correct  certain  inequities  resulting 
from  the  involuntary  conversion  of  sal¬ 
aries  of  certain  employees  to  the  postal 
field  service/schedule  under  the  Postal 
Field  Service  Compensation  Act  of  1955. 

There/being  no  objection,  the  Clerk 
read  fee  bill,  as  follows: 

Be  if  enacted,,  etc..  That  each  employee— 
who  is  in  the  postal  field  service  on  the 
date  of  enactment  of  this  section. 


(2)  whose  basic  salary  was  adjusted  under 
section  304  of  the  Postal  Field  Service  Com¬ 
pensation  Act  of  1955  (Public  Law  68,  84th 
Cong.)  and,  immediately  prior  to  such  ad¬ 
justment,  was  paid  under  the  Classification 
Act  of  1949,  as  amended,  or  under  a  prevail¬ 
ing  wage  schedule, 

(3)  who,  prior  to  such  adjustment  of  sal¬ 
ary,  had  performed  service  which  was  cred¬ 
itable  toward  his  next  within-grade  step-in¬ 
crease  under  section  701  (a)  of  the  Classifica¬ 
tion  Act  of  1949,  as  amended,  or  under  such 
prevailing  wage  schedule,  and 

(4)  whose  amount  of  increase  in  basic 
salary  received  upon  adjustment  of  his  basic 
salary  under  section  304  of  the  Postal  Field 
Service  _Compensaiton  Act  of  1955  was  less 
than  the  difference  between  the  salary  for 
that  step  of  the  grade  of  his  position  under 
the  Classification  Act  of  1949,  as  amended,  or 
of  his  position  under  such  prevailing  wage 
schedule,  which  he  occupied  immediately 
prior  to  such  adjustment  of  salary  and  the 
salary  at  such  time  for  the  next  higher  step 
of  such  grade, 

shall,  for  purposes  of  the  first  advancement 
by  step-increase  under  and  in  accordance 
with  section  401  of  the  Postal  Field  Service 
Compensation  Act  of  1955. 

(A)  have  his  anniversary  date  adjusted  to 
le  first  day  of  his  first  pay  period  under  such 

act  which  begins  on  or  after  the  date  on 
whilsh  he  would  have  earned  a  within-grade  j 
step-increase  under  the  Classification  Act  ofi 
1949,  as  amended,  or  a  within-grade  step- 
increaseVnder  such  prevailing  wage  schedule,  • 
if  his  position  had  remained  subject  tjs r  the 
Classification  Act  of  1949,  as  amended,  or 
subject  to  such  schedule,  as  the  c^se  may 
be,  unless  his\anniversary  date  under  the 
Postal  Field  Se!Kvice  Compensation  Act  of 
1955  which  is  in  effect  on  the  d?Cte  of  enact¬ 
ment  of  this  seetioVoccurs  earner  than  such 
adjusted  anniversarySdate,  fu*fd 

(B)  be  paid,  for  all  \eriods  of  service  per¬ 
formed  by  him  under  the^Postal  Field  Serv¬ 
ice  Compensation  Act  of  jfa55  beginning  on  or 
after  such  adjusted  anniversary  date,  the 
additional  basic  salapy  to  wfhich  he  becomes 
entitled  under  su<j»  act  by  reason  of  this 
section, 

subject  to  and  ijf accordance  with^Jie  follow¬ 
ing  requirements : 

ft)  that  afij  advancement  of  suHh  em 
ployee  by  sjrep-increase  under  section\pl  of 
such  act /Which  such  employee  may  iiave 
recelved/prior  to  the  date  of  enactrrientVff 
this  spttion  shall  not  be  regarded  as  a 
equivalent  increase  in  basic  salary  for  pur- 
posp£  of  such  act,  and 

(ii)  that  the  amount  of  additional  basic 
Slary  to  which  such  employee  is  entitled  un- 
tler  clause  (B)  of  this  section  is  appropriate¬ 
ly  reduced  by  the  amount  of  additional  basic 
salary  attributable  to  any  advancement  of 
such  employee  by  step-increase  under  sec¬ 
tion  401  of  such  act  prior  to  the  date  of 
enactment  of  this  section. 

Wife  fee  following  committee  amend¬ 
ment: 

Page  4,  after  line  2,  add  the  following 
sections : 

“Sec.  2.  Section  404  (c)  (1)  of  the  Postal 
Field  Service  Compensation  Act  of  1955  (69 
Stat.  123;  Public  Law  68,  84th  Congress;  39 
U.  S.  C.  984  (c)  (1))  is  amended — 

“(1)  by  striking  out  the  word  “and”  im¬ 
mediately  following  the  semicolon  at  the  end 
of  subparagraph  (C)  thereof; 

“(2)  by  striking  out  the  period  at  the  end 
of  subparagraph  (D)  thereof  and  inserting 
in  lieu  of  such  period  a  semicolon  and  the 
word  “and”;  and 

“(3)  by  adding  at  the  end  of  such  section 
404  (c)  (1)  the  following  new  subparagraph : 

“‘(E)  all  time  on  the  rolls  under  the 
Postal  Accounts  Division  (including  time  on 
the  rolls  under  the  former  Post  Office  De¬ 
partment  Division)  in  the  General  Account¬ 
ing  Office  continuous  to  the  date  of  the 


transfer  of  the  employee  to  the  Post  Office 
Department  in  accordance  with  section  7 
(a)  of  the  Post  Office  Department  Financial t 
Control  Act  of  1950  (39  TJ.  S.  C.  794e  (a) ), 

“Sec.  3.  (a)  The  amendment  made  by  i 
tion  2  of  this  act  shall  take  effect  as  of  De¬ 
cember  3,  1955. 

“(b)  No  payment  of  longevity  compensa¬ 
tion  shall  be  made,  by  reason  of  the/amend¬ 
ment  made  by  section  2  of  this  aocand  the 
provisions  of  subsection  (a)  of  this  section, 
for  any  period  prior  to  the  date  of  enact¬ 
ment  of  this  section,  to  any  .person  who  is 
not  an  employee  in  the  pfst  field  service 
on  such  date  of  enactmer 

The  committee  Xmen<3ment  was 
agreed  to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the 
third  time,  and/passed. 

The  title  was  amended  so  as  to  read: 
“A  bill  to  correct  certain  inequities  with 
respect  to  automatic  step-increase  anni¬ 
versary  dates  and  longevity  step  in¬ 
creases postal  field  service  employees.” 

A  narotion  to  reconsider  was  laid  on 
the  fcable. 

tATES  OF  TOLL  ON  BRIDGE  ACROSS 
MISSOURI  RIVER  NEAR  RULO, 

NEBR. 

The  Clerk  called  the  bill  (H.  R.  988) 
to  amend  the  act  of  March  4,  1933,  to 
extend  by  10  years  the  period  prescribed 
for  determining  fee  rates  of  toll  to  be 
charged  for  use  of  the  bridge  across  the 
Missouri  River  near  Rulo,  Nebr. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc..  That  subsection  (e) 
of  section  5  of  the  act  entitled  “An  act  to 
authorize  the  construction  of  certain  bridges 
and  to  extend  the  times  for  commencing 
and/or  completing  the  construction  of  other 
bridges  over  the  navigable  waters  of  the 
United  States,”  approved  March  4,  1933  (47 
Stat.  1556),  as  amended  by  the  act  of  June 
19,  1948  (62  Stat.  497),  is  further  amended 

(1)  by  striking  out  “and  financing”  and  in- 
sering  “,  financing,  and  refinancing,”  and 

(2)  by  striking  out  “30  years”  and  inserting 
“40  years.” 

The  bill  was  ordered  to  be  engrossed 
vand  read  a  third  time,  was  read  the  third 
le,  and  passed,  and  a  motion  to  recon¬ 
sider-  was  laid  on  the  table. 


ABBREVIATED  RECORDS  IN  REVIEW¬ 
ING  ADMINISTRATIVE  AGENCY 

PROCEEDINGS 

The  Clerk  called  the  bill  (H.  R.  6788) 
to  authorize  fee  abbreviation  of  the 
record  on  the  review  or  enforcement  of 
orders  of  administrative  agencies  by  the 
courts  of  appeals  and  the  review  or  en¬ 
forcement  of  such  orders  on  the  original 
papers  and  to  make  uniform  the  law  re¬ 
lating  to  the  record  on  review  or  en¬ 
forcement  of  such  orders,  and  for  other 
purposes. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc.,  That  the  analysis  of 
chapter  133  of  title  28  of  the  United  States 
Code,  immediately  preceding  section  2101  of 
such  title,  is  amended  by  inserting  at  the  end 
thereof  the  following  additional  item: 

“2112.  Record  on  review  and  enforcement  of 
agency  orders  V\ 

“Sec.  2.  Chapter  133  of  title  28  of\the 
United  States  Code  is  amended  by  inserting 
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at  the  end  of  such  chapter  Immediately  fol¬ 
lowing  section  2111  an  additional  section,  as 
follows : 

“§  2112.  Record  on  review  and  e«forcement  of 
agency  orders 

“(a)  The  several  courts  of  appeals  shall 
have  power  to  adopt,  with  the  approval  of  the 
Judicial  Conference  of  the  United  States, 
rules  prescribing  the  time  and  manner  of 
filing  and  the  contents  of  the  record  in  all 
proceedings  instituted  in  the  courts  of  ap¬ 
peals  to  enjoin,  set  aside,  suspend,  modify, 
or  otherwise  review  or  enforce  orders  of 
administrative  agencies,  boards,  commis¬ 
sions,  and  officers,  in  which  the  appli¬ 
cable  statute  does  not  specifically  pre¬ 
scribe  such  time  or  manner  of  filing  or 
contents  of  the  record.  Such  rules  may 
authorize  the  agency,  board,  commission,  or 
officer  to  file  in  the  court  a  certified  list  of 
the  materials  comprising  the  record  and  re¬ 
tain  and  hold  for  the  court  all  such  ma¬ 
terials  and  transmit  the  same  or  any  part 
thereof  to  the  court,  when  and  as  required  by 
it,  at  any  time  prior  to  the  final  determina¬ 
tion  of  the  proceeding.  The  record  in  such 
proceedings  shall  oe  certified  and  filed  in  or 
held  for  the  court  of  appeals  by  the  agency, 
board,  commission,  or  officer  concerned  with¬ 
in  the  time  and  in  the  manner  prescribed  by 
such  rules.  If  proceedings  have  been  in¬ 
stituted  in  two  or  more  courts  of  appeals 
with  respect  to  the  same  order  the  agency, 
board,  commission,  or  officer  concerned  shall 
file  the  record  in  that  one  of  such  courts  in 
which  in  its  judgment  the  proceedings  may 
be  carried  on  with  the  greatest  convenience 
to  all  the  parties  involved.  The  other  courts 
in  which  such  proceedings  are  pending  shall 
thereupon  transfer  them  to  the  court  of  ap¬ 
peals  in  which  the  record  has  been  .filed. 

“(b)  The  record  to  be  filed  in  the  court  of 
appeals  in  such  a  proceeding  shall  consist  of 
the  OTder  sought  to  be  reviewed  or  enforced, 
the  findings  or  report  upon  which  it  is  based, 
and  the  pleadings,  evidence,  and  proceedings 
before  the  agency,  board,  commission,  or  offi¬ 
cer  concerned,  or  such  portions  thereof  ( 1 )  as 
the  said  rules  of  the  court  of  appeals  may 
require  to  be  included  therein,  or  (2)  as  the 
agency,  board,  commission,  or  officer  con¬ 
cerned,  the  petitioner  for  review  or  respond¬ 
ent  in  enforcement,  as  the  case  may  be,  and 
any  intervenor  in  the  court  proceeding  by 
written  stipulation  filed  with  the  agency, 
board,  commission,  or  officer  concerned  or  in 
the  court  in  any  such  proceeding  may  con¬ 
sistently  with  the  rules  of  such  court  desig¬ 
nate  to  be  included  therein,  or  (3)  as  the 
court  upon  motion  nf  a  party  or,  after  a  pre- 
hearing  conference,  upon  its  own  motion  may 
by  order  in  any  such  proceeding  designate  to 
be  included  therein.  Such  a  stipulation  or 
order  may  provide  in  an  appropriate  case  that 
no  record  need  be  filed  in  the  court  of  ap¬ 
peals.  If,  however,  the  correctness  of  a  find¬ 
ing  of  fact  by  the  agency,  board,  commis¬ 
sion,  or  officer  is  in  question  all  of  the  evi¬ 
dence  before  the  agency,  board,  commission, 
or  officer  shall  be  included  in  the  record  ex¬ 
cept  such  as  the  agency,  board,  commission, 
or  officer  concerned,  the  petitioner  for  re¬ 
view  or  respondent  in  enforcement,  as  the 
case  may  be,  and  any  intervenor  in  the  court 
proceeding  by  written  stipulation  filed  with 
the  agency,  board,  commission,  or  officer  con¬ 
cerned  or  in  the  court  agree  to  omit  as  wholly 
immaterial  to  the  questioned  finding.  If 
there  is  omitted  from  the  record  any  portion 
of  the  proceedings  before  the  agency,  board, 
commission,  or  officer  which  the  court  subse¬ 
quently  determines  to  be  necessary  for  it  to 
consider  to  enable  it  to  review  or  enforce  the 
order  in  question  the  court  may  direct  that 
such  additional  portion  of  the  proceedings 
be  filed  as  a  supplement  to  the  record.  If 
the  rules  of  the  court  of  appeals  in  which 
a  proceeding  is  pending  do  not  require  the 
printing  of  the  entire  record  in'  that  court 


the  agency,  hoard,  commission,  or  offi¬ 
cer  concerned  may,  at  its  option  and  with¬ 
out  regard  to  the  foregoing  provisions 
of  this  subsection,  file  in  the  court  the  entire 
record  of  the  proceedings  before  it  without 
abbreviation. 

“(c)  The  agency,  board,  commission,  or 
officer  concerned  may  transmit  to  the  court 
of  appeals  the  original  papers  comprising  the 
whole  or  any  part  of  the  record  or  any  sup¬ 
plemental  record,  otherwise  true  copies  of 
such  papers  certified  by  an  authorized  officer 
or  deputy  of  the  agency,  board,  commission, 
or  officer  concerned  shall  be  transmitted. 
Any  original  papers  thus  transmitted  to  the 
court  of  appeals  shall  be  returned  to  the 
agency,  board,  commission,  or  officer  con¬ 
cerned  upon  the  final  determination  of  the 
review  or  enforcement  proceeding.  Pending 
such  final  determination  any  such  papers 
may  be  returned  by  the  court  temporarily  to 
the  custody  of  the  agency,  board,  commis¬ 
sion,  or  officer  concerned  if  needed  for  the 
transaction  of  the  public  business.  Certified 
copies  of  any  papers  included  in  the  record 
or  any  supplemental  record  may  also  be  re¬ 
turned  to  the  agency,  board,  commission,  or 
officer  concerned  upon  the  final  determina¬ 
tion  of  review  proceedings.” 

Sec.  3.  (a)  The  sixth  sentence  of  subsec¬ 
tion  (b)  of  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended  (52'  Stat.  112), 
is  amended  to  read  as  follows:  “Until  the 
expiration  of  the  time  allowed  for  filing  a 
petition  for  review,  if  no  such  petition  has 
been  duly  filed  within  such  time,  or,  if  a 
petition  for  review  has  been  filed  within 
such  time  then  until  the  record  in  the  pro¬ 
ceeding  has  been  filed  in  a  court  of  appeals 
of  the  United  States,  as  hereinafter  provided, 
the  Commission  may  at  any  time,  upon  such 
notice  and  in  such  manner  as  it  shall  deem 
proper,  modify,  or  set  aside,  in  whole  or  in 
part,  any  report  or  any  order  made  or  issued 
by  it  under  this  section.” 

(b)  The  second  and  third  sentences  of 
subsection  (c)  of  section  5  of  the  Federal 
Trade  Commission  Act,  as  amended  (52  Stat. 
112-113),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Commission,  and  thereupon  the  Commis¬ 
sion  shall  file  in  the  court  the  record  in  the 
proceeding,  as  provided  in  section  2112  of 
title  23,  United  States  Code.  Upon  such 
filing  of  the  petition  the  court  shall  have 
jurisdiction  of  the  proceeding  and  of  the 
question  determined  therein  and  shall  have 
power  to  make  and  enter  a  decree  affirm¬ 
ing,  modifying,  or  setting  aside  the  order 
of  the  Commission,  and  enforcing  the  same 
to  the  extent  that  such  order  is  affirmed 
and  to  issue  such  writs  as  are  ancillary  to 
its  jurisdiction  or  are  necessary  in  its  judg¬ 
ment  to  prevent  injury  to  the  public  or  to 
competitors  pendente  lite..” 

(c)  Subsection  (d)  of  section  5  of  the 
Federal  Trade  Commission  Act,  as  amended 
(52  Stat.  113),  is  amended  to  read  as 
follows: 

“(d)  Upon  the  filing  of  the  record  with 
it  the  jurisdiction  of  the  court-of  appeals  of 
the  United  States  to  affirm,  enforce,  modify, 
or  set  aside  orders  of  the  Commission  shall 
be  exclusive.” 

Sec.  4.  (a)  The  sixth  sentence  of  the 
second  paragraph  of  section  11  of  the  act  of 
October  15,  1914,  as  amended  (64  Stat.  1127), 
is  amended  to  read  as  follows:  “Until  the 
record  in  such  hearing  shall  have  been  filed 
in  a  United  States  court  of  appeals,  as  here¬ 
inafter  provided,  the  Commission  or  Board 
may  at  any  tirrte,  upon  such  notice,  and  in 
such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  report 
or  any  order  made  or  issued  by  it  under  this 
section.” 

(b)  The  first  and  second  sentences  of  the 
third  paragraph  of  section  11  of  the  act  of 
October  15,  1914,  as  amended  (64  Stat.  1127), 


are  amended  to  read  as  follows:  "If  such 
person  fails  or  neglects  to  obey  such  order 
of  the  Commission  or  Board  while  the  same 
is  in  effect,  the  Commission  or  Board  may 
apply  to  the  United  States  court  of  appeals, 
within  any  circuit  where  the  violation  com¬ 
plained  of  was  or  is  being  committed  or 
where  such  person  resides  or  carries  on  busi¬ 
ness,  for  the  enforcement  of  its  order,  and 
shall  file  the  record  in  the  proceeding,  as 
provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  appli¬ 
cation  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  there¬ 
upon  shall  have  jurisdiction  of  the  pro¬ 
ceeding  and  of  the  question  determined 
therein  and  shall  have  power  to  make  and 
enter  a  decree  affirming,  modifying,  or  set¬ 
ting  aside  the  order  of  the  Commission  or 
Board.” 

(c)  The  second  and  third  sentences  of  the 
fourth  paragraph  of  section  11  of  the  act  of 
October  15,  1914,  as  amended  (64  Stat.  1128), 
are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Com¬ 
mission  or  Board  and  thereupon  the  Com¬ 
mission  or  Board  shall  file  in  the  court  the 
record  in  the  proceeding,  as  provided  in 
section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  the  court 
shall  have  the  same  jurisdiction  to  affirm, 
set  aside,  or  modify  the  order  of  the  Com¬ 
mission  or  Board  as  in  the  case  of  an  appli¬ 
cation  by  the  Commission  or  Board  for  the 
enforcement  of  its  order,  and  the  findings 
of  the  Commission  or  Board  as  to  the  facts, 
if  supported  by  substantial  evidence,  de¬ 
termined  as  provided  in  section  10  (e)  of 
the  Administrative  Procedure  Act,  shall  in 
like  manner  be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of 
the  act  of  October  15,  1914,  as  amended  (64 
Stat.  1128),  is  amended  to  read  as  follows: 

“Upon  the  filing  of  the  record  with  it  the 
jurisdiction  of  the  United  States  court  of 
appeals  to  enforce,  set  aside,  or  modify  or¬ 
ders  of  the'  Commission  or.  Board  shall  be 
exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of 
the  first  paragraph  of  section  2  of  the  act 
of  July  28,  1916  (39  Stat.  425),  are  amended 
to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Post  Office  Department 
and  thereupon  the  said  Department  shall 
file  in  the  court  the  record,  as  provided  in 
section  2112  gf  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  the  court 
shall  have  jurisdiction  to  affirm,  set  aside  or 
modify  the  order  of  the  Department.” 

Sec.  6.  (a)  Subsection  (c)  of  section  203  of 
the  Packers  and  Stockyards  Act  1921  (42 
Stat.  162)  is  amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has 
been  filed  in  a  court  of  appeals  of  the  United 
States  as  provided  in  section  204  the  Secre¬ 
tary  at  any  time  upon  such  notice  and  in 
such  manner  as  he  deems  proper  but  only 
after  reasonable  opportunity  to  the  packer 
to  be  heard  may  amend  or  set  aside  the  re¬ 
port  or  order  in  whole  or  in  part.” 

(b)  Subsections  (b)  and  (c)  of  section 
204  of  the  Packers  and  Stockyards  Acts,  1921 
(42  Stat.  162),  are  amended  to  read  as  fol¬ 
lows: 

“(b)  The  clerk  Qf  the  court  shall  immedi¬ 
ately  cause  a  copy  of  the  petition  to  be  de¬ 
livered  to  the  Secretary,  and  the  Secretary 
shall  thereupon  file  in  the  court  the  record 
in  such  proceedings,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  If  be¬ 
fore  such  record  is  filed  the  Secretary  amends 
or  sets  aside  his  report  or  order,  in  whole 
or  in  part,  the  petitioner  may  amend  the 
petition  within  such  time  as  the  court  may 
determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  petition  Is 
filed,  the  court,  on  application  of  the  Secre¬ 
tary,  may  issue  a  temporary  injunction,  re- 
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straining,  to  the  extent  it  deems  proper,  the 
packer  and  his  officers,  directors,  agents,  and 
employees,  from  violating  any  of  the  provi¬ 
sions  of  the  order  pending  the  final  deter¬ 
mination  of  the  appeal." 

(c)  The  first  sentence  of  subsection  (h) 
of  section  204  of  the  Packers  and  Stockyards 
Act,  1921  (42  Stat.  162),  is  amended  to  read 
as  follows: 

"(h)  The  court  of  appeals  shall  have  juris¬ 
diction,  which  upon  the  filing  of  the  record 
with  it  shall  be  exclusive,  to  review,  and 
to  affirm,  set  aside,  or  modify,  such  orders  of 
the  Secretary,  and  the  decree  of  such  court 
shall  be  final  except  that  it  shall  be  subject 
to  review  by  the  Supreme  Court  of  the  United 
States  upon  certiorari,  as  provided  in  section 
1254  of  title  28,  if  such  writ  is  duly  applied 
for  within  60  days  after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  sentence  of  para¬ 
graph  (a)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1001),  is  amended 
to  read  as  follows:  “The  clerk  of  the  court 
in  which  such  a  petition  is  filed  shall  imme¬ 
diately  cause  a  copy  thereof  to  be  delivered  to 
the  Secretary  of  Agriculture,  Chairman  of 
said  Commission,  or  any  member  thereof, 
and  the  said  Commission  shall  thereupon 
file  in  the  court  the  record  in  such  proceed¬ 
ings,  as  provided  in  section  2112  of  title  28, 
United  States  Code. 

(b)  The  seventh  and  eighth  sentences  of 
paragraph  (b)  of  section  6  of  the  Commodity 
Exchange  Act  (42  Stat.  1002),  as  amended, 
are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted 
by  the  clerk  of  the  court  to  the  Secretary  of 
Agriculture  and  thereupon  the  Secretary  of 
Agriculture  shall  file  in  the  court  the  record 
theretofore  made,  as  provided  in  section  2112 
of  title  28,  United  State  Code.  Upon  the 
filing  of  the  petition  the  court  shall  have 
jurisdiction  to  affirm,  to  set  aside,  or  modify 
the  order  of  the  Secretary  of  Agriculture,  and 
the  findings  of  the  Secretary  of  Agriculture 
as  to  the  facts,  if  supported  by  the  weight 
of  evidence,  shall  in  like  manner  be  con¬ 
clusive." 

Sec.  8.  The  third  and  fourth  sentences  of 
the  second  paragraph  of  subsection  (b)  of 
section  641  of  the  Tariff  Act  of  1930,  as 
amended  (49  Stat.  865) ,  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary  of  the  Treasury,  or  any 
officer  designated  by  him  for  that  purpose, 
and  thereupon  the  Secretary  of  the  Treasury 
shall  file  in  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition  such 
court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order,  in 
whole  or  in  part." 

Sec.  9.  The  second  sentence  of  subsection 

(a)  of  section  9  of  the  Securities  Act  of  1933 
(48  Stat.  80)  is  amended  to  read  as  follows: 
"A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Commission,  and  thereupon  the  Commission 
shall  file  in  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  tjtle  28,  United  States 
Code.” 

Sec.  10.  The  second  and  third  sentences  of 
subsection  (a)  of  section  25  of  the  Securities 
Exchange  Act  of  1934  (48  Stat.  901)  are 
amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the 
Commission,  and  thereupon  the  Commission 
shall  file  in  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition  such 
court  shall  have  exclusive  jurisdiction,  to 
affirm,  modify,  and  enforce  or  set  aside  such 
order,  in  whole  or  in  part." 

Sec.  11.  The  third  sentence  of  subsection 
(c)  of  section  18  of  the  act  of  June  18,  1934 
(48  Stat.  1002),  is  amended  to  read  as  fol¬ 


lows  :  "The  clerk  of  the  court  in  which  such 
a  petition  is  filed  shall  immediately  cause  a 
copy  thereof  to  be  delivered  to  the  Board  and 
it  shall  thereupon  file  in  the  court  the  record 
in  the  proceedings  held  before  it  under  this 
section,  as  provided  in  section  2112  of  title 
28,  United  States  Code." 

Sec.  12.  The  second  sentence  of  subsection 
(d)  of  section  402  of  the  Communications 
Act  of  1934,  as  amended  (66  Stat.  719),  is 
amended  to  read  as  follows :  "Within  30  days 
after  the  filing  of  an  appeal,  the  Commission 
shall  file  with  the  court  the  record  upon 
which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  13.  (a)  Subsection  (d)  of  section  10 
of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  147),  is  amended  to  read 
as  follows: 

“(d)  Until  the  record  in  a  case  shall  have 
been  filed  in  a  court,  as  hereinafter  provided, 
the  Board  may  at  any  time  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  finding  or  order  made  or  issued 
by  it.” 

(b)  The  first,  second,  fifth,  and  seventh 
sentences  of  subsection  (e)  of  section  10  of 
the  National  Labor  Relations  Act,  as  amend¬ 
ed  (61  Stat.  147),  are  amended  to  read  as 
follows: 

“(e)  The  Board  shall  have  power  to  peti¬ 
tion  any  court  of  appeals  of  the  United 
States,  or  if  all  the  courts  of  appeals  to  which 
application  may  be  made  are  in  vacation,  any 
district  court  of  the  United  States,  within 
any  circuit  or  district,  respectively,  wherein 
the  unfair  labor  practice  in  question  occurred 
or  wherein  such  person  resides  or  transacts 
business,  for  the  enforcement  of  such  order 
and  for  appropriate  temporary  relief  or  re¬ 
straining  order,  and  shall  file  in  the  court 
the  record  in  the  proceedings,  as  provided  in 
section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition,  the  court 
shall  cause  notice  thereof  to  be  served  upon 
such  person,  and  thereupon  shall  have  juris¬ 
diction  of  the  proceeding  and  of  the  ques¬ 
tion  determined  therein,  and  shall  have 
power  to  grant  such  temporary  relief  or  re¬ 
straining  order  as  it  deems  just  and  proper, 
and  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order 
of  the  Board.  *  *  *  If  either  party  shall  ap¬ 
ply  to  the  court  for  leave  to  adduce  addi¬ 
tional  evidence  and  shall  show  to  the  satis¬ 
faction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce 
such  evidence  in  the  hearing  before  the 
Board,  its  members,  agent,  or  agency,  the 
court  may  order  such  additional  evidence  to 
be  taken  before  the  Board,  its  members, 
agent,  or  agency,  and  to  be  made  a  part  of 
the  record.  *  *  *  Upon  the  filing  of  the  rec¬ 
ord  with  it  the  jurisdiction  of  the  court 
shall  be  exclusive  and  its  judgment  and 
decree  shall  be  final,  except  that  the  same 
shall  be  subject  to  review  by  the  appropri¬ 
ate  United  States  court  of  appeals  if  appli¬ 
cation  was  made  to  the  district  court  as 
hereinafter  provided,  and  by  the  Supreme 
Court  of  the  United  States  upon  writ  of 
certiorari  or  certification  as  provided  in  sec¬ 
tion  1254  of  title  28.” 

(c)  The  second  and  third  sentences  of  sub¬ 
section  (f)  of  section  10  of  the  National 
Labor  Relations  Act,  as  amended  (61  Stat. 
148),  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  the  record  in  the  pro¬ 
ceeding,  certified  by  the  Board,  as  provided 
in  section  2112  of  title  28,  United  Spates 
Code.  Upon  the  filing  of  such  petition,  the 
court  shall  proceed  in  the  same  manner  as 
in  the  case  of  an  application  by  the  Board 
under  subsection  (e)  of  this  section,  and 
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shall  have  the  same  jurisdiction  to  grant  to 
the  Board  such  temporary  relief  or  restrain¬ 
ing  order  as  it  deems  just  and  proper,  and  in 
like  manner  to  make  and  enter  a  decree  en¬ 
forcing,  modifying,  and  enforcing  as  so  modi¬ 
fied,  or  setting  aside  in  whole  or  in  part  the 
order  of  the  Board;  the  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  con¬ 
sidered  as  a  whole  shall  in  like  manner  be 
conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of 
subsection  (h)  of  section  4  of  the  Federal 
Alcohol  Administration  Act  (49  Stat.  980), 
as  amended,  are  amended  to  read  as  follows: 

“A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Secretary,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secre¬ 
tary  shall  file  in  the  court  the  record  upon 
which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of 
subsection  (a)  of  section  24  of  the  Public 
Utility  Holding  Company  Act  of  1935  (49 
Stat.  834),  are  amended  to  read  as  follows: 

“A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Commission,  or  any  officer  j 
thereof  designated  by  the  Commission  for 
that  purpose,  and  thereupon  the  Commission 
shall  file  in  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part." 

Sec.  16.  (a)  Subsection  (a)  of  section  313 
of  the  Federal  Power  Act,  as  amended  (49 
Stat.  860),  is  amended  by  inserting  at  the 
end  thereof  an  additional  sentence  reading 
as  follows:  "Until  the  record  in  a  proceed¬ 
ing  shall  have  been  filed  in  a  court  of  ap¬ 
peals,  as  provided  in  subsection  (b) ,  the 
Commission  may  at  any  time,  upon  reason¬ 
able  notice  and  in  such  manner  as  it  shall 
deem  proper,  modify,  or  set  aside,  in  whole 
or  in  part,  any  find  or  order  made  or  issued 
by  it.” 

(b)  The  second  and  third  sentences  of 
subsection  (b)  of  section  313  of  the  Federal 
Power  Act,  as  amended  (49  Stat.  860),  are 
amended  to  read  as  follows:  "A  copy  of  such 
petition  shall  forthwith  be  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  j 
Commission  and  thereupon  the  Commission 
shall  file  with  the  court  the  record  upon 
which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  jurisdiction, 
which  upon  the  filing  of  the  record  with  it 
shall  be  exclusive,  to  affirm,  modify,  or  set 
aside  such  order  in  whole  or  in  part.” 

Sec.  17.  The  second  and  third  sentences  of 
subsection  (b)  of  section  611  of  the  Mer¬ 
chant  Marine  Act,  1936,  as  amended  (52 
Stat.  961),  are  amended  to  read  as  follows: 

"A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Board,  or  any  officer  thereof 
designated  by  the  Board  for  that  purpose, 
and  thereupon  the  Board  shall  file  in  the 
court  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  sec¬ 
tion  2112  of  title  28,  United  States  Code. 

Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction  to  deter¬ 
mine  whether  such  cancellation  or  default 
was  without  just  cause,  and  to  affirm  or  set 
aside  such  order."  ~ 

Sec.  18.  Subsection  (c)  of  section  1006  of 
the  Civil  Aeronautics  Act  of  1938  (52  Stat. 
1024),  is  amended  to  read  as  follows: 

"(c)  A  copy  of  the  petition  shall,  upon 
filing,  be  forthwith  transmitted  to  the  Board 
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by  the  clerk  of  the  court;  and  the  Board 
shall  thereupon  file  in  the  court  the  record, 
if  any,  upon  which  the  order  complained  of 
was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code," 

Sec.  19.  (a)  Subsection  (a)  of  section  19 
of  the  Natural  Gas  Act  (52  Stat.  831),  is 
amended  by  Inserting  at  the  end  thereof  an 
additional  sentence  reading  as  follows:  "Un¬ 
til  the  record  in  a  proceeding  shall  have  been 
filed  in  a  court  of  appeals,  as  provided  in 
subsection  (b),  the  Commission  may  at  any 
time,  upon  reasonable  notice  and  in  such 
manner  as  it  shall  deem  proper,  modify  or 
set  aside,  in  whole  or  in  part,  any  finding 
or  order  made  or  issued  by  it.” 

(b)  The  second  and  third  sentences  of 
subsection  (b)  of  section  19  of  the  Natural 
Gas  Act  (52  Stat.  831),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall 
forthwith  be  transmitted  by  the  clerk  of 
the  court  to  any  member  of  the  Commission 
and  thereupon  the  Commission  shall  file 
with  the  court  the  record  upon  which  the 
order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  jurisdiction, 
which  upon  the  filing  of  the  record  with  it 
shall  be  exclusive,  to  affirm,  modify,  or  set 
aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences 
of  paragraph  (2)  of  subsection  (i)  of  section 
408  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  added  by  the  act  of  July  22,  1954 
(ch.  559,  68  Stat.  515),  are  amended  to  read 
as  follows : 

“(2)  In  the  case  of  a  petition  with  respect 
to  an  order  under  subsection  (d)  (5)  or  (e), 
a  copy  of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Secretary,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secre¬ 
tary  shall  file  in  the  court  the  record  of  the 
proceedings  on  which  he  based  his  order,  as 
provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  peti¬ 
tion,  the  court  shall  have  exclusive  jurisdic¬ 
tion  to  affirm  or  set  aside  the  order  com¬ 
plained  of  in  whole  or  in  part." 

(b)  The  first  and  second  sentences  of  para¬ 
graph  (3)  of  subsection  (1)  of  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
as  added  by  the  act  of  July  22,  1954  (ch.  559, 
68  Stat.  515),  are  amended  to  read  as  fol¬ 
lows: 

“(3)  In  the  case  of  a  petition  with  respect 
to  an  order  under  subsection  (1),  a  copy 
of  the  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the 
Secretary  of  Agriculture,  or  any  officer  des¬ 
ignated  by  him  for  that  purpose,  and  there¬ 
upon  the  Secretary  shall  file  in  the  court 
the  record  of  the  proceedings  on  which  he 
based  his  order,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition,  the  court  shall  have 
exclusive  jurisdiction  to  affirm  or  set  aside 
the  order  complained  of  in  whole  or  in  part.” 

Sec.  21.  The  third  sentence  of  paragraph 
(1)  of  subsection  (f)  of  section  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (52 
Stat.  1055) ,  as  amended,  is  amended  to  read 
as  follows:  "The  Secretary  thereupon  shall 
file  in  the  court  the  record  of  the  proceed¬ 
ings  on  which  the  Secretary  based  his  order, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  22.  The  second  and  third  sentences  of 
subsection  (a)  of  section  10  of  the  Fair  La¬ 
bor  Standards  Act  of  1938  (52  Stat.  1065),  as 
amended,  are  amended  to  read  as  follows: 
"A  copy  of  such  petition  shall  forthwith  be 
transmitted  by  the  clerk  of  the  court  to  the 
Secretary,  and  thereupon  the  Secretary  shall 
file  in  the  court  the  record  of  the  industry 
committee  upon  which  the  order  complained 
of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing 
of  such  petition  such  court  shall  have  ex¬ 
clusive  jurisdiction  to  affirm,  modify,  or  set 


aside  such  order  in  whole  or  in  part,  so  far  as 
as  it  is  applicable  to  the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth 
sentences  of  subsection  (f)  of  section  5  of 
the  Railroad  Unemployment  Insurance  Act, 
as  amended  (52  Stat.  1100),  are  amended  to 
read  as  follows:  “Within  15  days  after  re¬ 
ceipt  of  service,  or  within  such  additional 
time  as  the  court  may  allow,  the  Board  shall 
file  with  the  court  in  which  such  petition 
has  been  filed  the  record  upon  which  the 
findings  and  decision  complained  of  are 
based,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  exclusive  juris¬ 
diction  of  the  proceeding  and  of  the  question 
determined  therein,  and  shall  give  prece¬ 
dence  in  the  adjudication  thereof  over  all 
other  civil  cases  not  otherwise  entitled  by 
law  to  precedence.  It  shall  have  power  to 
enter  a  decree  affirming,  modifying,  or  re¬ 
versing  the  decision  of  the  Board,  with  or 
without  remanding  the  cause  for  rehearing. 

*  *  *  No  additional  evidence  shall  be  re¬ 
ceived  by  the  court,  but  the  court  may  order 
additional  evidence  to  be  taken  before  the 
Board,  and  the  Board  may,  after  hearing 
such  additional  evidence,  modify  its  find¬ 
ings  of  fact  and  conclusions  and  file  such 
additional  or  modified  findings  and  conclu¬ 
sions  with  the  court,  and  the  Board  shall  file 
with  the  court  the  additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409 
of  the  Federal  Seed  Act  (53  Stat.  1287),  is 
amended  to  read  as  follows: 

"(c)  Until  the  record  in  such  hearing  has 
been  filed  in  a  court  of  appeals  as  provided 
in  section  410,  the  Secretary  of  Agriculture 
at  any  time,  upon  such  notice  and  in  such 
manner  as  he  deems  proper,  but  only  after 
reasonable  opportunity  to  the  person  to  be 
heard,  may  amend  or  get  aside  the  report  or 
order,  in  whole  or  in  &  part.” 

(b)  The  second  and  third  paragraphs  of 
section  410  of  the  Federal  Seed  Act  (53  Stat. 
1288),  are  amended  to  read  as  follows: 

.  “The  clerk  of  the  court  shall  immediately 
cause  a  copy  of  the  petition  to  be  delivered  to 
the  Secretary,  and  the  Secretary  shall  there¬ 
upon  file  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  If  before  such 
record  is  filed,  the  Secretary  amends  or  sets 
aside  his  report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  petition  with¬ 
in  such  time  as  the  court  may  determine,  on 
notice  to  the  Secretary. 

"At  any  time  after  such  petition  is  filed 
the  court,  on  application  of  the  Secretary, 
may  issue  a  temporary  injunction  restrain¬ 
ing,  to  the  extent  it  deems  proper,  the  person 
and  his  officers,  directors,  agents,  and  em¬ 
ployees  from  violating  any  of  the  provisions 
of  the  order  pending  the  final  determination 
of  the  appeal.” 

(c)  The  first  and  second  senterices  of  sec¬ 
tion  411  of  the  Federal  Seed  Act  (53  Stat.. 
1288),  are  amended  to  read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an 
order  is  issued  under  section  409  fails  to 
obey  the  order,  the  Secretary  of  Agriculture, 
or  the  United  States,  by  its  Attorney  Gen¬ 
eral,  may  apply  to  the  court  of  appeals  of 
the  United  States,  within  the  circuit  where 
the  person  against  whom  the  order  was  is¬ 
sued  resides  or  has  his  principal  place  of 
business,  for  the  enforcement  of  the  order, 
and  shall  file  the  record  in  such  proceedings, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  appli¬ 
cation  the  court  shall  cause  notice  thereof  to 
be  served  upon  the  person  against  whom 
the  order  was  issued.” 

Sec.  25.  The  second  and  third  sentences 
of  subsection  (a)  of  section  43  of  the  In¬ 
vestment  Company  Act  of  1940,  as  amended 
(54  Stat.  844),  are  appended  to  read  as  fol¬ 
lows:  "A  copy  of  such  petition  shall  be 

forthwith  transmitted  by  the  clerk  of  the 
court  to  any  member  of  the  Commission  or 
any  officer  thereof  designated  by  the  Com¬ 


mission  for  that  purpose,  and  thereupon  the 
Commission  shall  file  in  the  court  the  rec¬ 
ord  upon  which  the  order  complained  of 
was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing 
of  such  petition  such  court  shall  have  ex¬ 
clusive  jurisdiction,  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part." 

Sec.  26.  The  second  and  third  sentences  of 
subsection  (a)  of  section  213  of  the  Invest¬ 
ment  Advisers  Act  of  1940,  as  amended  (54 
Stat.  855),  are  amended  to  read  as  follows: 
"A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Commission,  or  any  officer 
thereof  designated  by  the  Commission  for 
that  purpose,  and  thereupon  the  Commis¬ 
sion  shall  file  in  the  court  the  record  upon 
which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon'  the  filing  of  such  peti¬ 
tion  such  court  shall  have  exclusive  juris¬ 
diction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.” 

Sec.  27.  (a)  The  third  sentence  of  para¬ 
graph  (1)  of  subsection  (b)  of  section  632  of 
the  act  of  July  1,  1944,  as  added  by  the 
Hospital  Survey  and  Construction  Act  (60 
Stat.  1048),  is  amended  to  read  as  follows: 

“The  Surgeon  General  shall  thereupon  file 
in  the  court  the  record  of  the  proceedings  on 
which  he  based  his  action,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (2) 
of  subsection  (b)  of  sectign  632  of  the  act 
of  July  1,  1944,  as  added  by  the  Hospital 
Survey  and  Construction  Act  (60  Stat.  1048), 
is  amended  to  read  as  follows: 

“(2)  The  findings  of  fact  by  the  Surgeon 
General,  unless  substantially  contrary  to  the 
weight  of  the  evidence,  shall  be  conclusive; 
but  the  court,  for  good  cause  shown,  may 
remand  the  case  to  the  Surgeon  General  to 
take  further  evidence,  and  the  Surgeon 
General  may  thereupon  make  new  or  modi¬ 
fied  findings  of  fact  and  may  modify  his 
previous  action,  and  shall  file  in  the  court 
the  record  of  the  further  proceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection 
(c)  of  section  205  of  the  Sugar  Act  of  1943 
(61  Stat.  927),  is  amended  to  read  as  fol¬ 
lows:  "Within  30  days  after  the  filing  of 
said  appeal  the  Secretary  shall  file  with 
the  court  the  record  upon  which  the  decision 
complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code, 
and  a  list  of  all  interested  persons  to  whom 
he  has  mailed  or  otherwise  delivered  a  copy 
of  said  notice  of  appeal.” 

Sec.  29.  The  second  and  third  sentences 
of  subsection  (a)  of  section  14  of,  the  Inter¬ 
nal  Security  Act  of  1950  (64  Stat.  1001),  are 
amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted 
by  the  clerk  of  the  court  to  the  Board,  and 
thereupon  the  Board  shall  file  in  the  court 
the  record  in  the  proceeding,  as  provided  in 
section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  the  court 
shall  have  jurisdiction  of  the  proceeding 
and  shall  have  power  to  affirm  or  set  aside 
the  order  of  the  Board;  but  the  court  may 
in  its  discretion  and  upon  its  own  motion 
transfer  any  action  so  commenced  to  the 
United  States  Court  of  Appeals  for  the  cir¬ 
cuit  wherein  the  petitioner  resides.” 

Sec.  30.  (a)  Subsection  (e)  of  section  110 
of  the  Internal  Security  Act  of  1950  (64  Stat. 
1028),  is  amended  to  read  as  follows: 

“(e)  Until  the  record  in  a  case  shall  have 
been  filed  in  a  court,  as  hereinafter  provided, 
the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  finding  or  order  made  or  issued 
by  it.” 

(b)  The  third  and  fifth  sentences  of  sub¬ 
section  (c)  of  section  111  of  the  Internal 
Security  Act  of  1950  (64  Stat.  1028),  are 
amended  to  read  as  follows:  “The  Board 
shall  thereupon  file  in  the  court  the  record 
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of  the  proceedings  before  the  Board  with 
respect  to  the  matter  concerning  which  ju¬ 
dicial  review  is  sought,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  *  *  * 
Upon  the  filing  of  such  petition  the  court 
shall  have  jurisdiction  of  the  proceeding, 
which  upon  the  filing  of  the  record  with  it 
shall  be  exclusive,  and  shall  have  power  to 
affirm,  modify,  or  set  aside,  or  to  enforce 
or  enforce  as  modified  the  order  of  the 
Board.” 

(c)  The  first  sentence  of  subsection  (d) 
of  section  111  of  the  Internal  Security  Act 
of  1950  (60  Stat.  1029),  is  amended  to  read 
as  follows: 

“(d)  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence 
and  shall  show  to  the  satisfaction  of  the 
court  that  such  additional  evidence  is  ma¬ 
terial  and  that  there  were  reasonable 
grounds  for  the  failure  to  adduce  such  evi¬ 
dence  in  the  hearing  before  the  Board  or  its 
hearing  examiner,  the  court  may  order  such 
additional  evidence  to  be  taken  before  the 
Board  or  its  hearing  examiner  and  to  be 
made  a  part  of  the  record.” 

Sec.  31.  (a)  Section  6  of  the  act  of  De¬ 
cember  29,  1950  (64  Stat.  1130),  is  amended 
to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been 
terminated  on  a  motion  to  dismiss  the  peti¬ 
tion,  the  agency  shall  file  in  the  office  of 
the  clerk  of  the  court  of  appeals  in  which 
the  proceeding  is  pending  the  record  on 
review,  as  provided  in  section  2112  of  title 
28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection 
(c)  of  section  7  of  the  act  of  December  29, 
1950  (64  Stat.  1131),  is  amended  to  read  as 
follows:  “The  agency  may  modify  its  find¬ 
ings  of  fact,  or  make  new  findings,  by  rea¬ 
son  of  the  additional  evidence  so  taken  and 
may  modify  or  set  aside  its  order  and  shall 
file  in  the  court  such  additional  evidence, 
such  modified  findings  or  new  findings,  and 
such  modified  order  or  the  order  setting 
aside  the  original  order.” 

Sec.  32.  The  second  and  third  sentences 
of  subsection  (b)  of  section  208  of  the  Fed¬ 
eral  Coal  Mine  Safety  Act,  as  amended  (66 
Stat.  702),  are  amended  to  read  as  follows: 
“Upon  receipt  of  such  copy  of  a  notice  of 
appeal  the  Board  shall  file  in  such  court  the 
record  upon  which  the  order  complained  of 
was  made,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  The  costs  of 
certifying  and  filing  such  record  shall  be 
paid  by  the  party  making  such  appeal." 

Sec.  33.  The  fifth  and  sixth  sentences  of 
subsection  (b)  of  section  207  of  the  Inter¬ 
national  Claims  Settlement  Act  of  1949,  as 
amended  (69  Stat.  564) ,  are  amended  to  read 
as  follows:  “Such  petition  for  review  must 
be  filed  within  60  days  after  the  date  of 
mailing  of  the  final  order  of  denial  by  said 
designee  and  a  copy  shall  forthwith  be  trans¬ 
mitted  to  the  said  designee  by  the  clerk  of 
the  court.  Within  45  days  after  receipt  of 
such  petition  for  review,  or  within  such  fur¬ 
ther  time  as  the  court  may  grant  for  good 
cause  shown,  said  designee  shall  file  an  an¬ 
swer  thereto,  and  shall  file  with  the  court 
the  record  of  the  proceedings  with  respect 
to  such  claim,  as  provided  in  section  2112 
of  title  28,  United  States  Code.” 

Sec.  34.  The  second  and  third  sentences  of 
section  9  of  the  Bank  Holding  Company  Act 
of  1956  (70  Stat.  138)  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall 
be  forthwith  transmitted  to  the  Board  by 
the  clerk  of  the  court,  and  thereupon  the 
Board  shall  file  in  the  court  the  record  made 
before  the  Board,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have 
Jurisdiction  to  affirm,  set  aside,  or  modify 
the  order  of  the  Board  and  to  require  the 
Board  to  take  such  action  with  regard  to  the 
matter  under  review  as  the  court  deems 
proper.” 


Sec.  35.  This  act  shall  not  be  construed 
to  repeal  or  modify  any  provision  of  the 
Administrative  Procedure  Act. 

With  the  following  committee  amend¬ 
ments: 

Page  2,  line  8,  strike  out  “rules”  and  insert 
“rules,  which  so  far  as  practicable  shall  be 
uniform  in  all  such  courts.” 

Page  2,  line  12,  strike  out  "in  which”  and 
insert  “to  the  extent  that.” 

Page  2,  line  20,  after  “proceeding,”  change 
the  period  to  a  comma  and  add  "and  such 
filing  of  such  certified  list  of  the  materials 
comprising  the  record  and  such  subsequent 
transmittalof  any  such  materials  when  and 
as  required  shall  be  deemed  full  compliance 
with  any  provision  of  law  requiring  the  filing 
of  the  record  in  the  court.” 

Page  2,  line  21,  after  “for”,  add  “and  trans¬ 
mitted  to”. 

Page  3,  line  2,  after  “which”,  strike  out 
“in  its  judgment  the  proceedings  may  be 
carried  on  with  the  greatest  convenience  to 
all  the  parties  involved”  and  insert  “a  pro¬ 
ceeding  with  respect  to  such  order  was  first 
instituted”. 

Page  3,  line  6,  after  "filed.”,  add  "For  the 
convenience  of  the  parties  in  the  interest  of 
justice  such  court  may  thereafter  transfer 
all  the  proceedings  with  respect  to  such 
order  to  any  other  court  of  appeals.” 

Page  4,  line  11,  strike  “necessary”  and 
insert  “proper.” 

Page  4,  line  15,  strike  “If  the  rules  of  the 
court  of  appeals  in  which  a  proceeding  is 
pending  do  not  require  the  printing  of  the 
entire  record  in  that  court  the”  and  insert 
“The.” 

Page  4,  line  19,  after  “subsection”  insert 
"and  if  so  requested  by  the  petitioner  for 
review  or  respondent  in  enforcement  shall,”. 

Page  5,  line  13,  at  the  end  of  the  line 
strike  “proceedings”  and  insert  “or  enforce¬ 
ment  proceedings.” 

Page  5,  between  lines  13  and  14,  insert  a 
new  subsection: 

“(d)  The  provisions  of  this  section  are  not 
applicable  to  proceedings  to  review  decisions 
of  the  Tax  Court  of  the  United  States  or  to 
proceedings  to  review  or  enforce  these  orders 
of  administrative  agencies,  boards,  commis¬ 
sions,  or  officers  which  are  by  law  reviewable 
or  enforceable  by  the  district  courts.” 

Page  6,  line  10,  after  “therein”.  Insert 
“concurrently  with  the  Commission  until 
the  filing  of  the  record,”. 

Page  7,  line  21,  after  “therein”,  strike  the 
comma  and  insert  “concurrently  with  the 
Commission  or  Board  until  the  filing  of  the 
record,”. 

Page  9,  line  16,  after  "Subsections”,  strike 
“(b)  and  (c)”  and  insert  “(b),  (c),  and 
(d)”. 

Page  10,  between  lines  8  and  9,  insert  a 
new  subsection: 

“(d)  The  evidence  so  taken  or  admitted, 
and  filed  as  aforesaid  as  a  part  of  the  record, 
shall  be  considered  by  the  court  as  the  evi¬ 
dence  in  the  case.  The  proceedings  in  such 
cases  in  the  court  of  appeals  shall  be  made 
a  preferred  cause  and  shall  be  expedited  in 
every  way.” 

Page  10,  line  20,  strike  “third  sentence” 
and  insert  “third  and  fourth  sentences.” 

Page  10,  line  21,  strike  out  "is”  and  insert 

Page  11,  line  3,  after  “Code.,”  add  “The 
testimony  and  evidence  taken  or  submitted 
before  the  said  Commission,  duly  filed  as 
aforesaid  as  a  part  of  the  record,  shall  be 
considered  by  the  court  as  the  evidence  in 
the  case.” 

Page  12,  lines  18  and  19,  strike  “exclusive 
Jurisdiction,”  and  insert  “jurisdiction,  which 
upon  the  filing  of  the  record  shall  be  ex¬ 
clusive,”. 


Page 

14, 

line 

21, 

strike 

"members” 

and 

insert  ‘ 

‘member’1 

Page 

14, 

line 

23, 

strike 

"members” 

and 

insert  “member”. 


Page  16,  line  21,  strike  "exclusive  juris¬ 
diction”  and  insert  “jurisdiction,  which 
upon  the  filing  of  the  record  shall  be  ex¬ 
clusive,”. 

Page  17,  line  5,  strike  “find”  and  insert 
“finding". 

Page  17,  line  6,  after  “it,”  strike  the  period 
and  insert  “under  the  provisions  of  this  act.” 

Page  17,  line  22,  strike  “Board”  and  insert 
“Commission.” 

Page  17,  line  23,  strike  “Board”  and  insert 
“Commission.” 

Page  17,  line  24,  strike  “Board”  and  insert 
“Commission.” 

Page  18,  line  22,  after  “it”,  strike  the 
period  and  insert  “under  the  provisions  of 
this  act.” 

Page  19,  line  18,  after  “in,”  insert  "the 
court.” 

Page  20,  line  13,  strike  “The  third  sen¬ 
tence”  and  Insert  “(a)  The  second  and  third 
sentences.” 

Page  20,  line  15,  strike  “is”  and  insert 
“are.” 

Page  20,  line  16,  after  “follows:”,  insert 
“A  copy  of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the 
Secretary  or  other  officer  designated  by  him 
for  that  purpose.” 

Page  20,  between  lines  19  and  20  insert  the 
following  paragraph: 

“(b)  The  first  sentence  of  paragraph  (3) 
of  subsection  (f)  of  section  701  of  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act  (52  Stat. 
1055),  as  amended,  is  amended  to  read  as 
follows:  ‘Upon  the  filing  of  the  petition  re¬ 
ferred  to  in  paragraph  (1)  of  this  subsec¬ 
tion,  the  court  shall  have  jurisdiction  to  af¬ 
firm  the  order,  or  to  set  it  aside  in  whole  or 
in  part,  tempararily  or  permanently’.” 

Page  22,  line  13,  after  “The”  strike  "second 
and  third”  and  insert  “second,  third,  and 
fourth." 

Page  23,  between  lines  4  and  5,  insert  a  new 
paragraph  as  follows: 

“The  evidence  so  taken  or  admitted  and 
filed  as  aforesaid  as  a  part  of  the  record,  shall 
be  considered  by  the  court  as  the  evidence  in 
the  case.  The  proceedings  in  such  cases  in 
the  court  of  appeals  shall  be  made  a  preferred 
cause  and  shall  be  expedited  in  every  way.” 

Page  24,  line  4,  strike  "exclusive  jurisdic¬ 
tion”  and  insert  “jurisdiction,  which  upon 
the  filing  of  the  record  shall  be  exclusive,”. 

Page  24,  lines  15  and  16,  strike  “exclusive 
jurisdiction”  and  insert  “jurisdiction,  which 
upon  the  filing  of  the  record  shall  be  exclu¬ 
sive,”. 

Page  24,  line  18,  after  “(a)”  strike  “The 
third  sentence  of  paragraph”  and  insert 
“Paragraph.” 

Page  24,  line  21,  after  the  colon  insert  the 
following  subsection: 

"(b)  (1)  If  the  Surgeon  General  refuses  to 
approve  any  application  under  section  625 
or  section  654,  the  State  agency  through 
which  the  application  was  submitted,  or  if 
any  State  is  dissatisfied  with  the  Surgeon 
General’s  action  under  subsection  (a)  of  this 
section,  such  State  may  appeal  to  the  United 
States  court  of  appeals  for  the  circuit  in 
which  such  State  is  located  by  filing  with 
such  court  a  notice  of  appeal.  The  jurisdic¬ 
tion  of  the  court  shall  attach  upon  the  filing 
of  such  notice.  A  copy  of  the  notice  of  ap¬ 
peal  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Surgeon  General, 
or  any  officer  designated  by  him  for  that 
purpose.” 

Page  28,  line  4,  strike  out  all  of  section 
32  and  insert  in  lieu  thereof: 

"Subsection  (b)  of  section  207  of  the  act 
of  September  23,  1950,  as  amended  (64  Stat. 
974),  is  amended  by  adding  at  the  end  of 
that  subsection  three  additional  sentences 
reading  as  follows:  ‘The  local  educational 
agency  affected  may  file  with  the  court  a 
petition  to  review  such  action.  A  copy  of 
the  petition  shall  be  forthwith  transmitted 
by  the  clerk  of  the  court  to  the  Commis¬ 
sioner,  or  any  officer  designated  by  him  for 
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that  purpose.  Upon  the  filing  of  the  peti¬ 
tion  the  court  shall  have  jurisdiction  to  af¬ 
firm  or  set  aside  the  action  of  the  Commis¬ 
sioner  In  whole  or  In  part'." 

Page  20,  line  4,  strike  the  figure  “(1)  ”  and 
insert  the  letter  “(1)." 

Page  22,  line  12,  strike  "a”  immediately  be- 
fort  "part.”  i 

Page  26,  line  23.  insert  a  period  immedi¬ 
ately  after  "Code.” 

The  committee  amendments  were 
agreed  to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 


CONVEYANCE  OF  ESE£R  FIELD  TO 
RAPIDES, 

The  Clerk  called  the  bill  R.  2816) 
to  provide  for  the  conveyande  of  Esler 
Field,  La.,  to  the  parish  of  Rapides  in  the 
State  of  Louisiana,  and  for  otnb^  pur¬ 
poses. 

There  being  no  objection,  the  (Hgrk 
read  the  bill,  as  follows : 

Be  it  enacted,  etc..  That,  subject  to  sec* 
tions  2  and  3,  the  Secretary  of  the  Army  shall11 
convey,  without  monetary  consideration,  to 
the  parish  of  Rapides  in  the  State  of  Lou¬ 
isiana,  all  the  right,  title,  and  interest  of 
the  United  States  in  and  to  the  real  prop¬ 
erty  comprising  Esler  Field,  La.,  described 
as  a  tract  of  land  situated  in  the  parish  of 
Rapides,  State  of  Louisiana,  and  being  part 
of  sections  21,  22,  and  24  and  part  of  frac¬ 
tional  sections  23  and  38,  township  5  north, 
range  2  east  of  the  Louisiana  meridian,  and 
being  more  particularly  described  as  fol¬ 
lows: 

Beginning  at  the  southwest  corner  of 
said  fractional  section  23;  thence  north  along 
the  west  line  of  said  fractional  section  23 
and  the  west  line  of  said  section  22  to  the 
west  quarter  corner  thereof;  thence  east 
along  the  east  and  west  quarter  line  of  said 
section  22  and  the  east  and  west  quarter 
line  of  said  section  21  to  the  east  quarter 
corner  of  said  section  21;  thence  south  along 
the  east  line  of  said  section  21  and  the  east 
line  of  said  section  24  to  the  southeast  cor¬ 
ner  thereof;  thence  west  along  the  south  line 
of  said  section  24  and  the  south  line  of  said 
fractional  section  23  to  its  intersection  with 
the  east  line  of  said  fractional  section  38; 
thence  in  the  southeasterly  direction  along 
the  east  line  of  said  fractional  section  38  j 
to  a  point  on  the  north  bank  of  the  Bayojpi 
Flagon;  thence  in  a  general  ^westerly  dire 
tion  along  the  said  north  hank  of  Bayou 
Flagon  to  its  intersection  with  the  we§f  line 
of  said  fractional  section  38;  thenoe  in  a 
northwesterly  direction  along  said  /rest  line 
of  fractional  section  38  to  a  poUit  on  the 
aforesaid  south  line  of  fractionajr section  23; 
thence  west  along  the  south  lin<r  of  said  frac¬ 
tional  section  23  to  the  poirdr of  beginning, 
containing  1,991.43  acres,  nrc>re  or  less,  to¬ 
gether  with  all  improvements  thereon  and 
appurtenances  thereunto^elonging. 

Sec.  2.  The  conveyaryro  authorized  by  this 
act  shall — 

(1)  reserve  to  tha^United  States  all  min¬ 
eral  rights,  including  gas  and  oil,  in  the 
property  authorised  to  be  conveyed  by  this 
act;  and 

(2)  contaii^such  other  reservations,  re¬ 
strictions,  tamis,  and  conditions  as  the  Sec¬ 
retary  of  t)ae  Army  determines  to  be  neces¬ 
sary  to  mroperly  protect  the  interests  of  the 
United  aitates. 

Se<^5.  The  conveyance  authorized  by  this 
act  snail  be  upon  conditions  that — 

L)  such  property  shall  be  used  as  a  public 
airport,  and,  if  the  parish  of  Rapides  in 
Che  State  of  Louisiana,  shall  cease  to  use  such 
property  as  a  public  airport  for  a  period  of 


2  successive  years,  or  more,  then  all  the 
right,  title,  and  interest  in  and  to  such  real 
property  shall  revert  to  and  become  the 
property  of  the  United  States  which  shall 
have  the  immediate  right  of  reentry  thereon; 
and  ' 

,  (2)  whenever  the  Congress  of  the  United 

States  declares  a  state  of  war  or  other  na¬ 
tional  emergency,  or  the  President  declares 
a  state  of  emergency,  and  upon  the  deter¬ 
mination  by  the  Secretary  of  Defense  that 
the  property  conveyed  under  this  act  is  use¬ 
ful  or  necessary  for  military,  air,  or  naval 
purposes,  or  in  the  interest  of  national  de¬ 
fense,  the  United  States  shall  have  the  right, 
without  obligation  to  make  payment  of  any 
kind,  to  reenter  upon  the  property  and  use 
_the  same  or  any  part  thereof,  including  any 
and  all  improvements  made  thereon  by  the 
parish  of  Rapides,  for  the  duration  of  such 
state  of  war  or  of  such  emergency.  Upon 
the  termination  of  such  state  of  war  or  of 
such  emergency,  plus  6  months,  such  prop¬ 
erty  shall  revert  to  the  parish  of  Rapides. 

Sec.  4.  The  first  action  of  the  act  entitled 
"An  act  to  provide  for  the  conveyance  of 
Camp  Livingston,  Camp  Beauregard,  and 
Esler  Fieldf  La.,  to  the  State  of  Louisiana, 
and  for  other  purposes,”  approved  May  14, 
1966  (70  Stat.  156;  Public  Law  No.  621,  84th 
Cong.)  is  amended  by  striking  out  “Campy 
Livingston,  Camp  Beauregard,  and  Esle 
i'ield,  La.”  and  inserting,  in  lieu  thereof 
‘^Cainp  Livingston  and  Camp  Beaurejfard, 
LaX; 

the  following  committeeXmend- 

ments\ 

Delete  \he  period  at  the  end  online  7,  page 
3,  insert  a  ftpmma  and  delete  lines  11  through 
16,  and  at  tft^  end  of  line  7  insert  the  follow¬ 
ing  language S.‘including  (a q  the  nonexclu¬ 
sive  use  of  the^irport  bjytransient  military 
aircraft  without1,  charg/;  (b)  the  nonex¬ 
clusive  use  of  'the  yairport  by  military 
aircraft  without  charge  during  periods  of 
maneuvers  in  Louisiana;  (c)  the  continued 
nonexclusive  use^of  the  airport,  without 
charge,  by  the  Louisiana  National  Guard;  and 
(d)  the  continued  use  of  space  at  the  airport, 
without  charge,  by  the  Louisiana  National 
Guard. 

“(3)  provide  for  a  reverter  \p  the  United 
States  atfihe  election  of  the  Sectary  of  the 
Army,  for  the  breach  of  any  of\the  terms 
and  conditions  by  the  parish  of  Rapides,  its 
successors  and  assigns.” 

page  3,  line  10,  delete  the  word  “p^JbliG,’ 
fd  insert  in  lieu  thereof  the  word  “ctvil.” 

The  committee  amendments  we* 
agreed  to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 


AMENDING  SECTION  1552,  TITLE  10, 
UNITED  STATES  CODE,  AND  SEC¬ 
TION  301  OF  THE  SERVICEMEN’S 
READJUSTMENT  ACT  OF  1944 

The  Clerk  called  the  bill  (H.  R.  8772) 
to  amend  section  1552,  title  10,  United 
States  Code  and  section  301  of  the  Serv¬ 
icemen’s  Readjustment  Act  of  1944  to 
provide  that  the  Board  for  the  Correc¬ 
tion  of  Military  or  Naval  Records  and  the 
Boards  of  Review,  Discharges,  and  Dis¬ 
missals  shall  give  consideration  to  satis¬ 
factory  evidence  relating  to  good  char¬ 
acter  and  exemplary  conduct  in  civilian 
life  after  discharge  or  dismissal  in  deter¬ 
mining  whether  or  not  to  correct  certain 
discharges  and  dismissals,  and  for  other 
purposes. 

Mr.  CUNNINGHAM  of  Iowa.  Mr. 
Speaker,  I  am  advised  by  the  leadership 


that  this  bill  is  scheduled  for  considera/ 
tion  under  suspension.  Therefore,  I  aZk 
unanimous  consent  that  the  bill?' be 
passed  over  without  prejudice.  7 
The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Iowa? 
There  was  no  objection. 


DISPOSAL  OF  CERTAIN  UNCOM¬ 
PLETED  NAVAL  VESSELS 

The  Clerk  called  th/ bill  (H.  R.  8547  )■' 
to  authorize  the  diylosal  of  certain  un¬ 
completed  vessels. 

The  SPEAKER^  Is  there  objection  to 
the  present  consideration  of  the  bill? 

Mr.  NATCHER.  Mr.  Speaker,  I  ask 
unanimous  ^consent  that  this  bill  be/ 
passed  ove/  without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Ken¬ 
tucky^ 

rere  was  no  objection. 

Clarifying  reemployment  pro¬ 
visions  of  universal  military 

TRAINING  AND  SERVICE  ACT 

The  Clerk  called  the  bill  (H.  R.  8522) 
to  amend  and  clarify  the  reemployment 
provisions  of  the  Universal  Military 
Training  and  Service  Act,  and  for  other 
purposes. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows : 

Be  it  enacted,  etc..  That  section  9  of  the 
Universal  Military  Training  and  Service  Act, 
as  amended  (50  U.  S.  C.  App.  459) ,  is  amended 
as  follows: 

(1)  By  adding  the  following  words  at  the 
end  of  paragraph  (A)  of  subsection  (b)  :  “un¬ 
less  his  restoration  under  subparagraph  (i) 
or  (ii)  of  this  paragraph  would  require  the 
separation  of  an  employee  with  a  higher 
standing  for  reduction  in  force  purposes." 

(2)  By  adding  the  following  new  para¬ 
graph  at  the  end  of  subsection  (e)  ; 

"(4)  Any  person  who  is  restored  to  a  posi¬ 
tion  in  accordance  with  the  provisions  of 
paragraph  (A)  of  subsection  (b)  may  be  in¬ 
cluded  in  a  reduction  in  force  at  any  time  in 
accordance  with  rules  applicable  to  all  other 
employees.” 

(3)  By  inserting  in  paragraph  (2)  of  sub¬ 
section  (g)  the  words  “and  other  than  for 
training”  after  the  words  “physical  fitness” 
in  the  parenthetical  phrase  thereof. 

(4)  By  amending  paragraph  (3)  of  sub¬ 
section  (g)  to  read  as  follows: 

13)  Any  member  of  a  reserve  component 
of  t\e  Armed  Forces  of  the  United  States 
who  iA  ordered  to  an  initial  period  of  active 
duty  foktraining  of  not  less  than  3  consecu¬ 
tive  moirfes  shall,  upon  application  for  re¬ 
employment  within  60  days  after  (A)  his  re¬ 
lease  from  that  active  duty  for  training  after 
satisfactory  service,  or  (B)  his  discharge 
from  hospitalisation  incident  to  that  active 
duty  for  trainings  or  1  year  after  his  sched¬ 
uled  release  from  tfiat  training,  whichever  is 
earlier,  be  entitle/^  to  all  reemployment 
rights  and  benefits  provided  by  this  section 
for  persons  inducted  uiuier  the  provisions  of 
this  title,  except  that  (Aftany  person  restored 
to  a  position  in  accordance  with  the  provi¬ 
sions  of  this  paragraph  spall  not  be  dis¬ 
charged  from  such  position\without  cause 
within  6  months  after  that  restoration,  and 
(B)  no  reemployment  rights  grafted  by  this 
paragraph  shall  entitle  any  persok  to  reten¬ 
tion,  preference,  or  displacement  rights  over 
any  veteran  with  a  superior  claim  unper  the 
Veterans’  Preference  Act  of  1944,  as  amended 
(5  U.  S.  C.  851  and  the  following).” 

(5)  By  adding  tjie  following  new  para¬ 
graphs  at  the  end  of  subsection  (g) ;  \ 
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the  place 
ton  or  re- 
ereafter. 


N  **(4)  Any  employee  not  covered  by  para¬ 
graph  (3)  of  this  subsection  who  holds  a 
position  described  in  paragraph  (A)  or  (B) 
of  subsection  (b)  of  this  section  shall  be 
permitted  by  his  employer  to  report  for  the 
purpose^pf  being  inducted  into,  entering,  de¬ 
termining  his  physical  fitness  to  enter,  or 
performing}*  active  duty  for  training  or  in¬ 
active-duty  \aining  in  the  Armed  Forces  of 
the  United  States.  Upon  his  release  from  a 
period  of  suchNactive  duty  for  training  or 
inactive-duty  trying,  or  upon  his  rejection, 
or  upon  his  discharge  from  hospitalization 
incident  to  that  tracing  or  rejection,  such 
employee  shall  be  reinstated  in  his  position 
with  such  seniority,  status,  pay,  and  vaca¬ 
tion  as  he  would  have  had  if  he  had  not  been 
absent  for  such  purposes’, xif  he  applies  for 
reinstatement  at  the  beginning  of  his  next 
regularly  scheduled  working  period  after  ex¬ 
piration  of  the  time  necessary  travel  from 
the  place  of  rejection  or  training 
of  employment  following  his  rejei 
lease,  or  within  a  reasonable  time 
If  that  employee  is  hospitalized  incident  to 
active  duty  for  training,  inactive-duty\rain- 
ing,  or  rejection,  he  shall  be  required  to  apply 
for  reinstatement  within  a  reasonable  t\pe 
after  the  expiration  of  the  time  necessary 
travel  from  the  place  of  discharge  from  hos¬ 
pitalization  to  the  place  of  employment,  or 
within  1  year  after  his  rejection  or  release 
from  active  duty  for  training  or  inactive-duty 
training,  whichever  is  earlier.  If  an  em¬ 
ployee  covered  by  this  paragraph  is  not  quali¬ 
fied  to  perform  the  duties  of  his  position  by 
reason  of  disability  sustained  during  active 
duty  for  training  or  inactive-duty  training, 
but  is  qualified  to  perform  the  duties  of  any 
other  position  in  the  employ  of  the  employer 
or  his  successor  in  interest,  he  shall  be  re¬ 
stored  by  that  employer  or  his  successor  in 
interest  to  such  other  position  the  duties  of 
which  he  is  qualified  to  perform  as  will  pro¬ 
vide  him  like  seniority,  status,  and  pay  or 
the  nearest  approximation  thereof  consistent 
with  the  circumstances  in  his  case. 

“(5)  For  the  purposes  of  paragraphs  (3) 
and  (4),  full-time  training  or  other  full- 
timed  duty  performed  by  a  member  of  the 
National  Guard  under  sections  316,  503,  504, 
or  505  of  title  32,  United  States  Code,  is  con¬ 
sidered  active  duty  for  training;  and  for 
the  purpose  of  paragraph  (4),  inactive-duty 
training  performed  by  that  member  under 
section  502  of  title  32,  or  section  301  of 
title  37,  United  States  Code,  is  considered 
inactive-duty  training.” 

(6)  By  redesignating  subsections  (i)  and 
(j)  as  “(j)”  “(k)”,  respectively,  and  by  in¬ 
serting  a  new  subsection  "(i)”,  as  follows: 

“(i)  No  rights  or  remedies  which  would 
otherwise  be  available  under  this  section* 
shall  be  denied  solely  because  a  person  hi 
left  or  leaves  a  position  in  employment  j6n 
probation.” 

Sec.  2.  Section  262  (f )  of  the  Armed  Forces 
Reserve  Act  of  1952,  as  amended  (50  JO.  S.  C, 
1013  (f ) ) ,  is  repealed. 

The  bill  was  ordered  to  be/engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  jTLotion  to  re¬ 
consider  was  laid  on  theXable. 

SURRENDER  TREE/dlTE,  SANTIAGO, 
CpRA 

The  Clerk  ca^fed  the  bill  (S.  1063) 
vesting  in  the  .American  Battle  Monu¬ 
ments  Commission  the  care  and  mainte¬ 
nance  of  the,  Surrender  Tree  site  in  San¬ 
tiago,  Cuba/ 

There  being  no  objection,  the  Clerk 
read  the'bill,  as  follows : 

Be  itf  enacted,  etc.,  That  the  American 
Battlff  Monuments  Commission  is  respon¬ 
sible  for  the  care  and  maintenance  of  the 
Surrender  Tree  site  in  Santiago,  Cuba.  This 


act  takes  effect  on  the  next  July  1  after  the 
date  of  its  enactment. 

Mr.  O’HARA  of  Illinois.  Mr.  Speaker, 
all  this  bill  does  is  to  transfer  respon¬ 
sibility  for  the  care  and  maintenance  of 
the  Surrender  Tree  site  near  Santiago, 
Cuba,  from  the  Department  of  the  Army 
to  the  American  Battle  Monuments 
Commission.  The  American  Battle 
Monuments  Commission  is  willing  to  ac¬ 
cept  responsibility  for  the  maintenance 
of  this  memorial  provided  specific  legis¬ 
lative  authority  be  given.  It  is  esti¬ 
mated  that  the  enactment  of  this  bill 
would  result  in  an  annual  reduction  of 
$1,000  of  the  Department  of  the  Army’s 
civil  functions  appropriation. 

In  1905  and  in  1907  Congress  appro¬ 
priated  funds  to  erect  memorials  mark¬ 
ing  the  places  where  American  soldiers 
fell  and  were  temporarily  interred  in 
Cuba  and  in  China.  One  of  the  me¬ 
morials  stands  near  Santiago,  Cuba,  at  a 
place  known  as  the  Surrender  Tree  site, 
and  this  memorial  marks  the  spot  where 
the  preliminary  surrender  of  the  Spanish 
^Army  occurred  on  July  17,  1898.  The 
3d  Michigan  Volunteer  Infantry  was  the 
rond  volunteer  outfit  to  land  in  Cub: 
following  Roosevelt’s  Rough  Riders 
a  matter  of  2  or  3  days.  It  landed  fttm 
small  Boats  on  the  beach  at  Siboneyf  was 
engagedNn  scrimmaging  during  Ole  last 
days  of  June  1898  and  on  July  1 ymd  July 
2  was  heavitt  engaged  at  Auguadoras,  on 
Shafter’s  eAreme  left,  in /the  major 
frontal  attack,  upon  Santiago,  which 
resulted  in  the\ity’s  surrender.  , 

Yet  when  I  retSirned/n  December  of 
1955  to  the  site  ofBhyiighting  in  which 
I  as  a  boy  of  16  had^pnrticipated  I  found 
little  record  of  theJ53ctodichigan  Volun¬ 
teer  Infantry,  ami  wasVhocked  to  find 
inscribed  on  ar  memorial  tablet  at 
Siboney  a  myrfor  mention\of  the  33d 
Michigan  Volunteers  as  having  landed  in 
Cuba  on  Jjny  1,  1898.  I  waattold  that 
that  memorial  tablet  had  been  standing 
at  Siboney  for  many  years.  No  one  re¬ 
sponsible  for  it  had  apparently  takeb  the 
time^And  trouble  to  get  the  real  facts  \nd 
the/real  landing  date  of  the  first  volury- 
tyer  regiment  next  to  the  Rough  Rider; 

lat  landed  in  Cuba  and  was  actively 
'engaged  during  the  entire  period  of 
combat. 

Early  in  the  morning  of  July  1,  1898, 
some  of  my  buddies  in  the  33d  Michigan, 
and  they  like  myself  were  just  boys  from 
high  school,  were  killed  in  action  at  the 
siege  of  Santiago,  and  I  do  not  like  a  little 
bit  the  inscription  on  this  memorial  tab¬ 
let  at  Siboney  that  they  with  others  of 
the  regiment  at  the  time  they  were  dying 
were  just  landing  on  Cuban  soil! 

Nor  do  I  think  it  is  a  proper  recogni¬ 
tion  of  the  33d  Michigan  that  among  all 
of  the  monuments  and  memorials  on  San 
Juan  Hill  is  none  erected  in  memory  of 
the  first  volunteer  regiment  next  to  the 
Rough  Riders  to  land  in  Cuba.  There 
are  monuments  there  to  other  fine  regi¬ 
ments,  regiments  that  suffered  heavy 
casualties  because  of  disease,  but  which 
did  not  land  in  Cuba  until  after  the 
hardest  fighting  was  over  and  Santiago 
was  about  ready  to  surrender.  But  there 
is  no  monument  for  the  33d  Michigan, 
and  to  me  that  is  not  just  fair  to  the 
members  of  that  regiment,  most  of 


whom  now  have  passed  on.  The  record 
of  history  at  least  should  be  accurate/ 
and  war  memorials  should  be  authentt 

The  American  Battle  Monuments 
Commission  has  the  statutory  dut/y  of 
erecting  and  maintaining  menrorials 
where  the  American  Armed  Forges  have 
served,  and  it  is  the  hope  of/this  sur¬ 
viving  veteran  of  the  33d  Michigan  that 
when  the  Commission  take-over  the  care 
of  the  Surrender  Tree  site/ft  will  under¬ 
take  a  survey  of  the  entire  memorial 
situation  in  the  Santiago  area. 

The  bill  was  orderegto  be  read  a  third: 
time,  was  read  the  third  time,  and  passed, 
and  a  motion  to  Reconsider  was  laid  on 
the  table. 


INCREASING  PENALTIES  FOR  vio¬ 
lation/ of  CERTAIN  STATUTES 

ADMINISTERED  BY  THE  ICC 

The*Clerk  called  the  bill  (S.  1492)  in- 
creaang  penalties  for  violation  of  cer¬ 
tain^  safety  and  other  statutes  admin¬ 
istered  by  the  Interstate  Commerce 
Commission. 

The  SPEAKER.  Is  there  objection  to 
the  present  consideration  of  the  bill? 

Mr.  BYRNES  of  Wisconsin.  Mr. 
Speaker,  reserving  the  right  to  object, 
I  wonder  if  I  may  have  the  attention  of 
the  chairman  of  the  Committee  on  Inter¬ 
state  and  Foreign  Commerce.  This  bill 
and  the  bills  on  Calendar  No.  173  and 
Calendar  No.  174  all  deal  with  subjects 
that  relate  to  the  Interstate  Commerce 
Commission  Act.  I  notice  also  in  the 
report  that  there  was  registered  before 
the  committee  some  opposition  to  the 
bills  by  different  interests  that  come  un¬ 
der  the  control  of  the  Interstate  Com¬ 
merce  Commission.  I  am  wondering 
whether  the  chairman  of  the  committee 
feels  that  these  bills  should  be  considered 
on  the  Consent  Calendar. 

Mr.  HARRIS.  I  fully  realize  the  ques¬ 
tions  that  will  arise  in  the  minds  of  Mem¬ 
bers  when  any  amendment  to  the  Inter¬ 
state  Commerce  Act  is  considered.  How¬ 
ever,  as  to  the  bill  now  under  considera¬ 
tion,  after  hearings  and  consideration  we 
found  that  there  was  no  opposition  to  it. 
t  merely  refers  to  a  matter  of  increas¬ 
ing  penalties  with  reference  to  safety 
cohapliance  in  the  operation  df  common- 
earner  transportation. 

MrVBYRNES  of  Wisconsin.  In  the 
report  N?ere  is  a  statement  that  the  As¬ 
sociations,  of  American  Railroads,  the 
American  TEhort  Line  Railroad  Associa¬ 
tion,  and  tHe  American  Trucking  As¬ 
sociation,  arfnqpposed  to  the  bill.  That 
is  the  information  I  have. 

Mr.  HARRIS.  \The  bill  as  introduced 
would  have  increased  the  penalty  from 
the  present  $100  provision  to  a  maximum 
of  $500.  During  the  Bourse  of  the  con¬ 
sideration  of  the  bill  tnat  was  compro¬ 
mised  to  $250,  which  I  understood  elim¬ 
inated  much  of  the  objecWms  to  it. 

Mr.  BYRNES  of  Wisconsin.  It  was 
unanimously  reported  by  the  committee? 

Mr.  HARRIS.  It  was  unanimously  re¬ 
ported  by  the  committee  on  that  Oasis. 

Mr.  BYRNES  of  Wisconsin.  iNvith- 
draw  my  reservation  of  objection. 
Speaker.  _ 

The  SPEAKER.  Is  there  objection 
the  present  consideration  of  the  bill? 
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AN  ACT 

To  authorize  the  abbreviation  of  the  record  on  the  review  or 
enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on 
the  original  papers  and  to  make  uniform  the  law  relating  to 
the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  liepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  analysis  of  chapter  133  of  title  28  of  the  United 

4  States  Code,  immediately  preceding  section  2101  of  such 

5  title,  is  amended  by  inserting  at  the  end  thereof  the  following 

6  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 
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“Sec.  2.  Chapter  133  of  title  28  of  the  United  States 
Code  is  amended  by  inserting  at  the  end  of  such  chapter  im¬ 
mediately  following  section  2111  an  additional  section,  as 
follows : 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders 
“  (a)  The  several  courts  of  appeals  shall  have  power 
to  adopt,  with  the  approval  of  the  Judicial  Conference  of  the 
United  States,  rules,  which  so  far  as  practicable  shall  be 
uniform  in  all  such  courts  prescribing  the  time  and  manner  of 
filing  and  the  contents  of  the  record  in  all  proceedings  insti¬ 
tuted  in  the  courts  of  appeals  to  enjoin,  set  aside,  suspend, 
modify,  or  otherwise  review  or  enforce  orders  of  administrative 
agencies,  boards,  commissions,  and  officers,  to  the  extent 
that  the  applicable  statute  does  not  specifically  prescribe 
such  time  or  manner  of  filing  or  contents  of  the  record.  Such 
rules  may  authorize  the  agency,  board,  commission,  or  officer 
to  file  in  the  court  a  certified  list  of  the  materials  comprising 
the  record  and  retain  and  hold  for  the  court  all  such  materials 
and  transmit  the  same  or  any  part  thereof  to  the  court,  when 
and  as  required  by  it,  at  any  time  prior  to  the  final  determi¬ 
nation  of  the  proceeding,  and  such  filing  of  such  certified  list 
of  the  materials  comprising  the  record  and  such  subsequent 
transmittal  of  any  such  materials  when  and  as  required  shall 
be  deemed  full  compliance  with  any  provision  of  law  requir- 
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ing  the  filing  of  the  record  in  the  court.  The  record  in  such 
proceedings  shall  be  certified  and  filed  in  or  held  for  and 
transmitted  to  the  court  of  appeals  by  the  agency,  board, 
commission,  or  officer  concerned  within  the  time  and  in  the 
manner  prescribed  by  such  rules.  If  proceedings  have  been 
instituted  in  two  or  more  courts  of  appeals  with  respect  to  the 
same  order  the  agency,  board,  commission,  or  officer  con¬ 
cerned  shall  file  the  record  in  that  one  of  such  courts  in  which 
a  proceeding  with  respect  to  such  order  was  first  instituted. 
The  other  courts  in  which  such  proceedings  are  pending 
shall  thereupon  transfer  them  to  the  court  of  appeals  in 
which  the  record  has  been  filed.  Tor  the  convenience  of 
the  parties  in  the  interest  of  justice  such  court  may  there¬ 
after  transfer  all  the  proceedings  with  respect  to  such  order 
to  any  other  court  of  appeals. 

“  (b)  The  record  to  be  filed  in  the  court  of  appeals  in 
such  a  proceeding  shall  consist  of  the  order  sought  to  be  re¬ 
viewed  or  enforced,  the  findings  or  report  upon  which  it  is 
based,  and  the  pleadings,  evidence,  and  proceedings  before 
the  agency,  board,  commission,  or  officer  concerned,  or  such 
portions  thereof  ( 1 )  as  the  said  rules  of  the  court  of  appeals 
may  require  to  be  included  therein,  or  (2)  as  the  agency, 
board,  commission,  or  officer  concerned,  the  petitioner  for 
review  or  respondent  in  enforcement,  as  the  case  may  he, 
and  any  intervenor  in  the  court  proceeding  by  written  stip- 
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ulation  filed  with  the  agency,  board,  commission,  or  officer 
concerned  or  in  the  court  in  any  such  proceeding  may  con¬ 
sistently  with  the  rules  of  such  court  designate  to  be  included 
therein,  or  (3)  as  the  court  upon  motion  of  a  party  or,  after 
a  prehearing  conference,  upon  its  own  motion  may  by  order 
in  any  such  proceeding  designate  to  be  included  therein. 
Such  a  stipulation  or  order  may  provide  in  an  appropriate  case 
that  no  record  need  be  filed  in  the  court  of  appeals.  If,  how¬ 
ever,  the  correctness  of  a  finding  of  fact  by  the  agency,  board, 
commission,  or  officer  is  in  question  all  of  the  evidence  before 
the  agency,  board,  commission,  or  officer  shall  be  included  in 
the  record  except  such  as  the  agency,  board,  commission,  or 
officer  concerned,  the  petitioner  for  review  or  respondent  in 
enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  written  stipulation  filed  with  the  agency, 
board,  commission,  or  officer  concerned  or  in  the  court  agree 
to  omit  as  wholly  immaterial  to  the  questioned  finding.  If 
there  is  omitted  from  the  record  any  portion  of  the  proceed¬ 
ings  before  the  agency,  board,  commission,  or  officer  which 
the  court  subsequently  determines  to  be  proper  for  it 
to  consider  to  enable  it  to  review  or  enforce  the  order  in 
question  the  court  may  direct  that  such  additional  portion 
of  the  proceedings  be  filed  as  a  supplement  to  the  record. 
The  agency,  board,  commission,  or  officer  concerned  may, 
at  its  option  and  without  regard  to  the  foregoing  provisions 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


of  this  subsection,  and  if  so  requested  by  the  petitioner  for 
review  or  respondent  in  enforcement  shall,  file  in  the  court 
the  entire  record  of  the  proceedings  before  it  without 
abbreviation. 

“(c)  The  agency,  hoard,  commission,  or  officer  con¬ 
cerned  may  transmit  to  the  court  of  appeals  the  original 
papers  comprising  the  whole  or  any  part  of  the  record  or 
any  supplemental  record,  otherwise  true  copies  of  such  papers 
certified  by  an  authorized  officer  or  deputy  of  the  agency, 
board,  commission,  or  officer  concerned  shall  be  transmitted. 
Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  be  returned  to  the  agency,  board,  commission,  or  officer 
concerned  upon  the  final  determination  of  the  review  or 
enforcement  proceeding.  Pending  such  final  determination 
any  such  papers  may  he  returned  by  the  court  temporarily  to 
the  custody  of  the  agency,  board,  commission,  or  officer  con¬ 
cerned  if  needed  for  the  transaction  of  the  public  business. 
Certified  copies  of  any  papers  included  in  the  record  or  any 
supplemental  record  may  also  be  returned  to  the  agency, 
board,  commission,  or  officer  concerned  upon  the  final  deter¬ 
mination  of  review  or  enforcement  proceedings. 

“  (d)  The  provisions  of  this  section  are  not  applicable  to 
proceedings  to  review  decisions  of  the  Tax  Court  of  the 
United  States  or  to  proceedings  to  review  or  enforce  those 
orders  of  administrative  agencies,  boards,  commissions,  or 
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officers  which  are  by  law  reviewable  or  enforceable  by  the 
district  courts.” 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of 
section  5  of  the  Federal  Trade  Commission  Act,  as  amended 
(52  Stat.  112),  is  amended  to  read  as  follows:  “Until  the 
expiration  of  the  time  allowed  for  filing  a  petition  for  review, 
if  no  such  petition  has  been  duly  filed  within  such  time,  or,  if 
a  petition  for  review  has  been  filed  within  such  time  then 
until  the  record  in  the  proceeding  has  been  filed  in  a  court 
of  appeals  of  the  United  States,  as  hereinafter  provided,  the 
Commission  may  at  any  time,  upon  such  notice  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  second  and  third  sentences  of  subsection  (c) 
of  section  5  of  the  Federal  Trade  Commission  Act,  as 
amended  (52  Stat.  112-113),  are  amended  to  read  as  fol¬ 
lows:  “A  copy  of  such  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Commission,  and 
thereupon  the  Commission  shall  file  in  the  court  the  record 
in  the  proceeding,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  such  filing  of  the  petition  the 
court  shall  have  jurisdiction  of  the  proceeding  and  of  the 
question  determined  therein  concurrently  with  the  Commis¬ 
sion  until  the  filing  of  the  record  and  shall  have  power  to 
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make  and  enter  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  Commission,  and  enforcing  the  same 
to  the  extent  that  such  order  is  affirmed  and  to  issue  such 
writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in 
its  judgment  to  prevent  injury  to  the  public  or  to  com¬ 
petitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended  (52  Stat.  113),  is  amended 
to  read  as  follows: 

“  (d)  Upon  the  filing  of  the  record  with  it  the  jurisdic¬ 
tion  of  the  court  of  appeals  of  the  United  States  to  affirm, 
enforce,  modify,  or  set  aside  orders  of  the  Commission  shall 
be  exclusive.” 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph 
of  section  11  of  the  Act  of  October  15,  1914,  as  amended 
(64  Stat.  1127) ,  is  amended  to  read  as  follows:  “Until  the 
record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commis¬ 
sion  or  Board  may  at  any  time,  upon  such  notice,  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  para¬ 
graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1127) ,  are  amended  to  read  as  follows: 
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“If  such  person  fails  or  neglects  to  obey  such  order  of  the 
Commission  or  Board  while  the  same  is  in  effect,  the  Com¬ 
mission  or  Board  may  apply  to  the  United  States  court  of 
appeals,  within  any  circuit  where  the  violation  complained 
of  was  or  is  being  committed  or  where  such  person  resides 
or  carries  on  business,  for  the  enforcement  of  its  order,  and 
shall  file  the  record  in  the  proceeding,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  such  filing  of 
the  application  the  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdic¬ 
tion  of  the  proceeding  and  of  the  question  determined  therein 
concurrently  with  the  Commission  or  Board  until  the  filing 
of  the  record,  and  shall  have  power  to  make  and  enter  a 
decree  affirming,  modifying,  or  setting  aside  the  order  of 
the  Commission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  para¬ 
graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1128),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Commission  or  Board  and 
thereupon  the  Commission  or  Board  shall  file  in  the  court 
the  record  in  the  proceeding,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  the  same  jurisdiction  to  affirm, 
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set  aside,  or  modify  the  order  of  the  Commission  or  Board 
as  in  the  case  of  an  application  by  the  Commission  or  Board 
for  the  enforcement  of  its  order,  and  the  findings  of  the 
Commission  or  Board  as  to  the  facts,  if  supported  by  sub¬ 
stantial  evidence,  determined  as  provided  in  section  10  (e) 
of  the  Administrative  Procedure  Act,  shall  in  like  manner 
be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of 
October  15,  1914,  as  amended  (64  Stat.  1128) ,  is  amended 
to  read  as  follows : 

“Upon  the  filing  of  the  record  with  it  the  jurisdiction 
of  the  United  States  court  of  appeals  to  enforce,  set  aside, 
or  modify  orders  of  the  Commission  or  Board  shall  be 
exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  para¬ 
graph  of  section  2  of  the  Act  of  July  28,  1916  (39  Stat. 
425),  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Post  Office  Department  and  thereupon  the  said 
Department  shall  file  in  the  court  the  record,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  to 
affirm,  set  aside  or  modify  the  order  of  the  Department.” 


H.  B.  6788 - 2 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


10 


Sec.  6.  (a)  Subsection  (c)  of  section  203  of  the 
Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  is 
amended  to  read  as  follows : 

“  (c)  Until  the  record  in  such  hearing  has  been  filed 
in  a  court  of  appeals  of  the  United  States,  as  provided  in 
section  204,  the  Secretary  at  any  time,  upon  such  notice 
and  in  such  manner  as  he  deems  proper,  but  only  after 
reasonable  opportunity  to  the  packer  to  be  heard,  may 
amend  or  set  aside  the  report  or  order,  in  whole  or  in  part.” 

(b)  Subsections  (b),  (c) ,  and  (d)  of  section  204  of 
the  Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  are 
amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause 
a  copy  of  the  petition  to  be  delivered  to  the  Secretary,  and 
the  Secretary  shall  thereupon  file  in  the  court  the  record 
in  such  proceedings,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  If  before  such  record  is  filed  the 
Secretary  amends  or  sets  aside  his  report  or  order,  in  whole 
or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  petition  is  filed,  the  court, 
on  application  of  the  Secretary,  may  issue  a  temporary 
injunction,  restraining,  to  the  extent  it  deems  proper,  the 
packer  and  his  officers,  directors,  agents,  and  employees, 
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from  violating  any  of  the  provisions  of  the  order  pending 
the  final  determination  of  the  appeal. 

“(d)  The  evidence  so  taken  or  admitted,  and  filed  as 
aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the 
court  as  the  evidence  in  the  case.  The  proceedings  in  such 
cases  in  the  court  of  appeals  shall  be  made  a  preferred  cause 
and  shall  be  expedited  in  every  way.” 

(c)  The  first  sentence  of  subsection  (h)  of  section  204 
of  the  Packers  and  Stockyards  Act,  1921  (42  Stat.  162) ,  is 
amended  to  read  as  follows : 

“(h)  The  court  of  appeals  shall  have  jurisdiction,  which 
upon  the  filing  of  the  record  with  i,t  shall  be  exclusive,  to  re¬ 
view,  and  to  affirm,  set  aside,  or  modify,  such  orders  of  the 
Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari,  as  provided  in  section  1254  of 
title  28,  if  such  writ  is  duly  applied  for  within  sixty  days 
after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  and  fourth  sentences  of  para¬ 
graph  (a)  of  section  6  of  the  Commodity  Exchange  Act 
(42  Stat.  1001),  are  amended  to  read  as  follows:  “The 
clerk  of  the  court  in  which  such  a  petition  is  filed  shall 
immediately  cause  a  copy  thereof  to  be  delivered  to  the 
Secretary  of  Agriculture,  Chairman  of  said  Commission,  or 
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any  member  thereof,  and  the  said  Commission  shall  there¬ 
upon  file  in  the  court  the  record  in  such  proceedings,  as 
provided  in  section  2112  of  title  28,  United  States  Code. 
The  testimony  and  evidence  taken  or  submitted  before  the 
said  Commission,  duly  filed  as  aforesaid  as  a  part  of  the 
record,  shall  be  considered  by  the  court  as  the  evidence  in 
the  case.” 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b) 
of  section  6  of  the  Commodity  Exchange  Act  (42  Stat. 
1002),  as  amended,  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  of  Agriculture  and  there¬ 
upon  the  Secretary  of  Agriculture  shall  file  in  the  court  the 
record  theretofore  made,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  the  petition  the 
court  shall  have  jurisdiction  to  affirm,  to  set  aside,  or  modify 
the  order  of  the  Secretary  of  Agriculture,  and  the  findings  of 
the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by 
the  weight  of  evidence,  shall  in  like  manner  he  conclusive.” 

Sec.  8.  The  third  and  fourth  sentences  of  the  second 
paragraph  of  subsection  (b)  of  section  641  of  the  Tariff  Act 
of  1930,  as  amended  (49  Stat.  865) ,  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Secretaiy  of  the 
Treasury,  or  any  officer  designated  by  him  for  that  purpose, 
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and  thereupon  the  Secretary  of  the  Treasury  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section 
9  of  the  Securities  Act  of  1933  (48  Stat.  80)  is  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Commission, 
and  thereupon  the  Commission  shall  file  in  the  court  the 
record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  10.  The  second  and  third  sentences  of  subsection 
(a)  of  section  25  of  the  Securities  Exchange  Act  of  1934 
(48  Stat.  901)  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  there¬ 
upon  the  Commission  shall  file  in  the  court  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  such  court  shall  have  jurisdiction, 
which  upon  the  filing  of  the  record  shall  be  exclusive,  to 
affirm,  modify,  and  enforce  or  set  aside  such  order,  in  whole 
or  in  part.” 
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1  Sec.  11.  The  third  sentence  of  subsection  (c)  of  sec- 

2  tion  18  of  the  Act  of  June  18,  1934  (48  Stat.  1002),  is 

3  amended  to  read  as  follows:  “The  clerk  of  the  court  in  which 

4  such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 

5  to  he  delivered  to  the  Board  and  it  shall  thereupon  file  in  the 

6  court  the  record  in  the  proceedings  held  before  it  under 

7  this  section,  as  provided  in  section  2112  of  title  28,  United 

8  States  Code.” 

9  Sec.  12.  The  second  sentence  of  subsection  (d)  of  sec- 

10  tion  402  of  the  Communications  Act  of  1934,  as  amended 

11  (66  Stat.  719),  is  amended  to  read  as  follows:  “Within 

12  thirty  days  after  the  filing  of  an  appeal,  the  Commission 

13  shall  file  with  the  court  the  record  upon  which  the  order 

14  complained  of  was  entered,  as  provided  in  section  2112  of 

15  title  28,  United  States  Code.” 

16  Sec.  13.  (a)  Subsection  (d)  of  section  10  of  the  Na- 

17  tional  Labor  Belations  Act,  as  amended  (61  Stat.  147), 
13  is  amended  to  read  as  follows : 

19  “  (d)  Until  the  record  in  a  case  shall  have  been  filed  in 

20  a  court,  as  hereinafter  provided,  the  Board  may  at  any  time 

21  upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 

22  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding 

23  or  order  made  or  issued  by  it.” 

21  (b)  The  first,  second,  fifth  and  seventh  sentences  of 

25  subsection  (e)  of  section  10  of  the  National  Labor  Belations 
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Act,  as  amended  (61  Stat.  147),  are  amended  to  read  as 
follows : 

“  (e)  The  Board  shall  have  power  to  petition  any  court 
of  appeals  of  the  United  States,  or  if  all  the  courts  of  appeals 
to  which  application  may  he  made  are  in  vacation,  any  dis¬ 
trict  court  of  the  United  States,  within  any  circuit  or  dis¬ 
trict,  respectively,  wherein  the  unfair  labor  practice  in  ques¬ 
tion  occurred  or  wherein  such  person  resides  or  transacts 
business,  for  the  enforcement  of  such  order  and  for  appro¬ 
priate  temporary  relief  or  restraining  order,  and  shall  file  in 
the  court  the  record  in  the  proceedings,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
fifing  of  such  petition,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  to  make 
and  enter  a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board.  *  *  *  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence  and  shall  show 
to  the  satisfaction  of  the  court  that  such  additional  evidence 
is  material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  hearing  before  the 
Board,  its  member,  agent,  or  agency,  the  court  may 
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order  such  additional  evidence  to  be  taken  before  the  Board, 
its  member,  agent,  or  agency,  and  to  be  made  a  part 
of  the  record.  *  *  *  Upon  the  filing  of  the  record  with  it  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
and  decree  shall  he  final,  except  that  the  same  shall  be 
subject  to  review  by  the  appropriate  United  States  court 
of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the 
United  States  upon  writ  of  certiorari  or  certification  as  pro¬ 
vided  in  section  1254  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of 
section  10  of  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  148) ,  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  the  record  in  the  proceeding,  certified 
by  the  Board,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an  application 
by  the  Board  under  subsection  (e)  of  this  section,  and  shall 
have  the  same  jurisdiction  to  grant  to  the  Board  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just  and  proper, 
and  in  like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board ;  the  findings  of  the 
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Board  with  respect  to  questions  of  fact  if  supported  by  sub¬ 
stantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of  subsection 
(h)  of  section  4  of  the  Federal  Alcohol  Administration  Act 
(49  Stat.  980) ,  as  amended,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Secretary,  or  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary 
shall  file  in  the  court  the  record  upon  winch  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of  subsection 
(a)  of  section  24  of  the  Public  Utility  Holding  Company 
Act  of  1935  (49  Stat.  834) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission, 
or  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
H.  R.  6788 - 3 
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shall  have  jurisdiction,  which  upon  the  filing  of  the  record 
shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part.” 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the 
Federal  Power  Act,  as  amended  (49  Stat.  860) ,  is  amended 
by  inserting  at  the  end  thereof  an  additional  sentence  read¬ 
ing  as  follows:  “Until  the  record  in  a  proceeding  shall  have 
been  filed  in  a  court  of  appeals,  as  provided  in  subsection 
(b) ,  the  Commission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or 
issued  by  it  under  the  provisions  of  this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  313  of  the  Federal  Power  Act,  as  amended  (49 
Stat.  860) ,  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  forthwith  be  transmitted  by  the  clerk  of  the 
court  to  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  file  with  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  such  court  shall  have  jurisdiction,  which  upon 
the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  17.  The  second  and  third  sentences  of  subsection 
(b)  of  section  611  of  the  Merchant  Marine  Act,  1936,  as 
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amended  (52  Stat.  961),  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission, 
or  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  such  court  shall  have  exclu¬ 
sive  jurisdiction  to  determine  whether  such  cancellation  or 
default  was  without  just  cause,  and  to  affirm  or  set  aside 
such  order.” 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil 
Aeronautics  Act  of  1938  (52  Stat.  1024),  is  amended 
to  read  as  follows: 

“  (c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth¬ 
with  transmitted  to  the  Board  by  the  clerk  of  the  court; 
and  the  Board  shall  thereupon  file  in  the  court  the  record, 
if  any,  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the 
Natural  Gas  Act  (52  Stat.  831),  is  amended  by  inserting 
at  the  end  thereof  an  additional  sentence  reading  as  follows: 
“Until  the  record  in  a  proceeding  shall  have  been  filed  in 
a  court  of  appeals,  as  provided  in  subsection  (b) ,  the  Com¬ 
mission  may  at  any  time,  upon  reasonable  notice  and  in 
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such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it  under  the  provisions  of  this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831),  are 
amended  to  read  as  follows:  “ A  copy  of  such  petition  shall 
forthwith  be  transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Commission  and  thereupon  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  jurisdiction,  which  upon  the  filing 
of  the  record  with  it  shall  be  exclusive,  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  para¬ 
graph  (2)  of  subsection  (i)  of  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of 
July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to 
read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an 
order  under  subsection  (d)  (5)  or  (e),  a  copy  of  the 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secretary  shall  file  in 
the  court  the  record  of  the  proceedings  on  which  he  based 
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his  order,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 
have  exclusive  jurisdiction  to  affirm  or  set  aside  the  order 
complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3) 
of  subsection  (i)  of  section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  added  by  the  Act  of  July  22,  1954 
(ch.  559,  68  Stat.  515) ,  are  amended  to  read  as  follows: 

“  (3)  In  the  case  of  a  petition  with  respect  to  an  order 
under  subsection  (1),  a  copy  of  the  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Secretary 
of  Agriculture,  or  any  officer  designated  by  him  for  that 
purpose,  and  thereupon  the  Secretary  shall  file  in  the  court 
the  record  of  the  proceedings  on  which  he  based  his  order, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition,  the  court  shall  have  ex¬ 
clusive  jurisdiction  to  affirm  or  set  aside  the  order  com¬ 
plained  of  in  whole  or  in  part.” 

Sec.  21.  (a)  The  second  and  third  sentences  of  para¬ 
graph  (1)  of  subsection  (f)  of  section  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055) ,  as 
amended,  are  amended  to  read  as  follows:  “ A  copy  of 
the  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Secretary  or  other  officer  designated  by  him 
for  that  purpose.  The  Secretary  thereupon  shall  file  in  the 
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court  the  record  of  the  proceedings  on  which  the  Secretary 
based  his  order,  as  provided  in  section  2112  of  title  28, 
United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (3)  of  subsection 
(f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (52  Stat.  1055),  as  amended,  is  amended  to  read  as 
follows:  “Upon  the  filing  of  the  petition  referred  to  in  para¬ 
graph  ( 1 )  of  this  subsection,  the  court  shall  have  jurisdiction 
to  affirm  the  order,  or  to  set  it  aside  in  whole  or  in  part, 
temporarily  or  permanently.” 

Sec.  22.  The  second  and  third  sentences  of  subsection 
(a)  of  section  10  of  the  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1065),  as  amended,  are  amended  to  read  as  fol¬ 
lows:  “A  copy  of  such  petition  shall  forthwith  be  transmit¬ 
ted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon 
the  Secretary  shall  file  in  the  court  the  record  of  the  indus¬ 
try  committee  upon  which  the  order  complained  of  was  en¬ 
tered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside 
such  order  in  whole  or  in  part,  so  far  as  it  is  applicable  to 
the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of 
subsection  (f)  of  section  5  of  the  Eailroad  Unemployment 
Insurance  Act,  as  amended  (52  Stat.  1100),  are  amended 
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to  read  as  follows:  “Within  fifteen  days  after  receipt  of 
service,  or  within  such  additional  time  as  the  court  may  al¬ 
low,  the  Board  shall  file  with  the  court  in  which  such  peti¬ 
tion  has  been  filed  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  exclusive  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein,  and  shall 
give  precedence  in  the  adjudication  thereof  over  all  other 
civil  cases  not  otherwise  entitled  by  law  to  precedence.  It 
shall  have  power  to  enter  a  decree  affirming,  modifying,  or 
reversing  the  decision  of  the  Board,  with  or  without  remand¬ 
ing  the  cause  for  rehearing.  *  *  *  'Mo  additional  evidence 
shall  be  received  by  the  court,  but  the  court  may  order 
additional  evidence  to  be  taken  before  the  Board,  and  the 
Board  may,  after  hearing  such  additional  evidence,  modify 
its  findings  of  fact  and  conclusions  and  file  such  additional  or 
modified  findings  and  conclusions  with  the  court,  and  the 
Board  shall  file  with  the  court  the  additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Fed¬ 
eral  Seed  Act  (53  Stat.  1287),  is  amended  to  read  as 
follows : 

“  (c)  Until  the  record  in  such  hearing  has  been  filed  in 
a  court  of  appeals  as  provided  in  section  410,  the  Secretary 
of  Agriculture  at  any  time,  upon  such  notice  and  in  such 
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manner  as  he  deems  proper,  but  only  after  reasonable  oppor¬ 
tunity  to  the  person  to  be  heard,  may  amend  or  set  aside  the 
report  or  order,  in  whole  or  in  part.” 

(b)  The  second,  third  and  fourth  paragraphs  of  section 
410  of  the  Federal  Seed  Act  (53  Stat.  1288),  are  amended 
to  read  as  follows : 

“The  clerk  of  the  court  shall  immediately  cause  a  copy 
of  the  petition  to  be  delivered  to  the  Secretary,  and  the  Sec¬ 
retary  shall  thereupon  file  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  If  before  such  record  is  filed,  the  Secretary 
amends  or  sets  aside  his  report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on 
application  of  the  Secretary,  may  issue  a  temporary  injunc¬ 
tion  restraining,  to  the  extent  it  deems  proper,  the  person 
and  his  officers,  directors,  agents,  and  employees  from  vio¬ 
lating  any  of  the  provisions  of  the  order  pending  the  final 
determination  of  the  appeal. 

“The  evidence  so  taken  or  admitted  and  filed  as  afore¬ 
said  as  a  part  of  the  record,  shall  be  considered  by  the  court 
as  the  evidence  in  the  case.  The  proceedings  in  such  cases 
in  the  court  of  appeals  shall  be  made  a  preferred  cause  and 
shall  be  expedited  in  every  way.” 
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(c)  The  first  and  second  sentences  of  section  411  of 
the  Federal  Seed  Act  (53  Stat.  1288) ,  are  amended  to 
read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is 
issued  under  section  409  fails  to  obey  the  order,  the  Secretary 
of  Agriculture,  or  the  United  States,  by  its  Attorney  General, 
may  apply  to  the  court  of  appeals  of  the  United  States, 
within  the  circuit  where  the  person  against  whom  the  order 
was  issued  resides  or  has  his  principal  place  of  business,  for 
the  enforcement  of  the  order,  and  shall  file  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  application  the  court 
shall  cause  notice  thereof  to  he  served  upon  the  person 
against  whom  the  order  was  issued.” 

Sec.  25.  The  second  and  third  sentences  of  subsection 
(a)  of  section  43  of  the  Investment  Company  Act  of  1940, 
as  amended  (54  Stat.  844) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission 
or  any  officer  thereof  designated  by  the  Commission  for 
that  purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  jurisdiction,  which  upon  the  filing  of  the  record 
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shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection 
(a)  of  section  213  of  the  Investment  Advisers  Act  of  1940, 
as  amended  (54  Stat.  855) ,  are  amended  to  read  as  follows: 
‘‘A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or 
any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  such  court  shall  have  juris¬ 
diction,  which  upon  the  filing  of  the  record  shall  be  ex¬ 
clusive,  to  affirm,  modify,  or  set  aside  such  order,  in  whole 
or  in  part.” 

Sec.  27.  (a)  Paragraph  (1)  of  subsection  (b)  of 
section  632  of  the  Act  of  July  1,  1944,  as  added  by  the 
Hospital  Survey  and  Construction  Act  (60  Stat.  1048), 
is  amended  to  read  as  follows : 

“(b)  (1)  If  the  Surgeon  General  refuses  to  approve 
any  application  under  section  625  or  section  654,  the  State 
agency  through  which  the  application  was  submitted,  or  if 
any  State  is  dissatisfied  with  the  Surgeon  General's  action 
under  subsection  (a)  of  this  section,  such  State  may  appeal 
to  the  United  States  court  of  appeals  for  the  circuit  in  which 
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such  State  is  located  by  filing  with  such  court  a  notice  of 
appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the 
fifing  of  such  notice.  A  copy  of  the  notice  of  appeal  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Sur¬ 
geon  General,  or  any  officer  designated  by  him  for  that  pur¬ 
pose.  The  Surgeon  General  shall  thereupon  file  in  the 
court  the  record  of  the  proceedings  on  which  he  based  his 
action,  as  provided  in  section  2112  of  title  28,  United  States 
Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection 
(b)  of  section  632  of  the  Act  of  July  1,  1944,  as  added  by 
the  Hospital  Survey  and  Construction  Act  (60  Stat.  1048) , 
is  amended  to  read  as  follows : 

“  (2)  The  findings  of  fact  by  the  Surgeon  General,  un¬ 
less  substantially  contrary  to  the  weight  of  the  evidence,  shall 
be  conclusive ;  but  the  court,  for  good  cause  shown,  may  re¬ 
mand  the  case  to  the  Surgeon  General  to  take  further  evi¬ 
dence,  and  the  Surgeon  General  may  thereupon  make  new  or 
modified  findings  of  fact  and  may  modify  his  previous  action, 
and  shall  file  in  the  court  the  record  of  the  further  pro¬ 
ceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  sec¬ 
tion  205  of  the  Sugar  Act  of  1948  (61  Stat.  927),  is 
amended  to  read  as  follows:  “Within  thirty  days  after  the 
fifing  of  said  appeal  the  Secretary  shall  file  with  the  court 
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the  record  upon  which  the  decision  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code,  and  a  list  of  all  interested  persons  to  whom 
he  has  mailed  or  otherwise  delivered  a  copy  of  said  notice 
of  appeal.”. 

Sec.  29.  The  second  and  third  sentences  of  subsection 
(a)  of  section  14  of  the  Internal  Security  Act  of  1950  (64 
Stat.  1001),  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Board,  and  thereupon  the  Board  shall  file 
in  the  court  the  record  in  the  proceeding,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  of  the 
proceeding  and  shall  have  power  to  affirm  or  set  aside  the 
order  of  the  Board;  but  the  court  may  in  its  discretion  and 
upon  its  own  motion  transfer  any  action  so  commenced  to 
the  United  States  Court  of  Appeals  for  the  circuit  wherein 
the  petitioner  resides.”. 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1028) ,  is  amended 
to  read  as  follows : 

“(e)  Until  the  record  in  a  case  shall  have  been  filed 
in  a  court,  as  hereinafter  provided,  the  Board  may  at  any 
time,  upon  reasonable  notice  and  in  such  manner  as  it 
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shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of 
section  111  of  the  Internal  Security  Act  of  1950  (64  Stat. 
1028),  are  amended  to  read  as  follows:  “The  Board  shall 
thereupon  file  in  the  court  the  record  of  the  proceedings 
before  the  Board  with  respect  to  the  matter  concerning  which 
judicial  review  is  sought,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  *  *  *  Upon  the  filing  of  such 
petition  the  court  shall  have  jurisdiction  of  the  proceeding, 
which  upon  the  filing  of  the  record  with  it  shall  he  exclusive, 
and  shall  have  power  to  affirm,  modify,  or  set  aside,  or  to 
enforce  or  enforce  as  modified  the  order  of  the  Board.”. 

(c)  The  first  sentence  of  subsection  (d)  of  section  111 
of  the  Internal  Security  Act  of  1950  (60  Stat.  1029),  is 
amended  to  read  as  follows : 

“(d)  If  either  party  shall  apply  to  the  court  for  leave 
to  adduce  additional  evidence  and  shall  show  to  the  satis¬ 
faction  of  the  court  that  such  additional  evidence  is  material 
and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board  or 
its  hearing  examiner,  the  court  may  order  such  additional 
evidence  to  he  taken  before  the  Board  or  its  hearing  examiner 
and  to  he  made  a  part  of  the  record.” 
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Sec.  31.  (a)  Section  6  of  the  Act  of  December  29, 
1950  (64  Stat.  1130) ,  is  amended  to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been  terminated 
on  a  motion  to  dismiss  the  petition,  the  agency  shall  file  in 
the  office  of  the  clerk  of  the  court  of  appeals  in  which  the 
proceeding  is  pending  the  record  on  review,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7 
of  the  Act  of  December  29,  1950  (64  Stat.  1131),  is 
amended  to  read  as  follows:  “The  agency  may  modify  its 
findings  of  fact,  or  make  new  findings,  by  reason  of  the 
additional  evidence  so  taken  and  may  modify  or  set  aside 
its  order  and  shall  file  in  the  court  such  additional  evidence, 
such  modified  findings  or  new  findings,  and  such  modified 
order  or  the  order  setting  aside  the  original  order.”. 

Sec.  32.  Subsection  (b)  of  section  207  of  the  Act  of 
September  23,  1950,  as  amended  (64  Stat.  974),  is 
amended  by  adding  at  the  end  of  that  subsection  three 
additional  sentences  reading  as  follows:  “The  local  educa¬ 
tional  agency  affected  may  file  with  the  court  a  petition 
to  review  such  action.  A  copy  of  the  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Com¬ 
missioner,  or  any  officer  designated  by  him  for  that  purpose. 
Upon  the  filing  of  the  petition  the  court  shall  have  juris- 
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diction  to  affirm  or  set  aside  the  action  of  the  Commissioner 
in  whole  or  in  part.” 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection 
(b)  of  section  207  of  the  International  Claims  Settlement 
Act  of  1949,  as  amended  (69  Stat.  564),  are  amended  to 
read  as  follow's:  ‘‘Such  petition  for  review  must  be  filed 
within  sixty  days  after  the  date  of  mailing  of  the  final  order 
of  denial  by  said  designee  and  a  copy  shall  forthwith  be 
transmitted  to  the  said  designee  by  the  clerk  of  the  court. 
Within  forty-five  days  after  receipt  of  such  petition  for 
review,  or  within  such  further  time  as  the  court  may  grant  for 
good  cause  shown,  said  designee  shall  file  an  answer  thereto, 
and  shall  file  with  the  court  the  record  of  the  proceedings 
with  respect  to  such  claim,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

Sec.  34.  The  second  and  third  sentences  of  section  9 
of  the  Bank  Holding  Company  Act  of  1956  (70  Stat.  138) 
are  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  transmitted  to  the  Board  by  the  clerk 
of  the  court,  and  thereupon  the  Board  shall  file  in  the  court 
the  record  made  before  the  Board,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  the  court  shall  have  jurisdiction  to  affirm,  set 
aside,  or  modify  the  order  of  the  Board  and  to  require  the 
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1  Board  to  take  such  action  with  regard  to  the  matter  under 

2  review  as  the  court  deems  proper.” 

3  Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or 

4  modify  any  provision  of  the  Administrative  Procedure  Act. 

Passed  the  House  of  Representatives  August  5,  1957. 

Attest:  RALPH  R.  ROBERTS, 

Clerk. 
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SENATE 


/,  /  9  ^ 


1.  TRANSPORTATION.  Concurred,  in  the  Hoarse  amendment  to  S\  3°l6,  to  extend  until 

June  30,  I960,  provisions  of  the  Shipping  Act  of  1916  relating  to  dual  rate 
contract  arrangements.  This  bill  will  now  be  sent  to  tn\ President,  pp. 
1U513-1U 

2.  WaTER  RESOURCES.  Passed  as  reported  S.  U021,  to  establish  the\U.  S.  St’  dy 

Commission  bn  the  Savannah,  Altamaha,  St.  Mary's  Apalachicola-S^attahoochee, 
and  Alabaraa-Coosa  River  Basins,  pp.  1U5H-13 

3.  DEFENSEyPRODTJCTION.  The  Banking  and.  Currency  Committee  reported  without 

amenc^ent  S.  I4I62,  to  amend  the  Defense  Production  Act  to  provide  fo\the 
cancellation  of  certain  productive  facility  loans  (S.  Rept.  2091).  pAliUj.96 

It.  ADMINISTRATIVE  ORDERS.  The  Judiciary’-  Committee  ordered  reported  without 

amendment  H.  R.  6788,  to  authorize  the  abbreviation  of  the  record  on  the 
review  or  enforcement  of  orders  of  administrative  agencies  by  the  courts  of 
appeals  and.  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  laws  relating  thereto,  p.  D77h 
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HUMANE  SLAUGHTER.  Sen.  Humphrey  commended  the  reaction  of  the  American 
Meat  Institute  to  passage  of  the  hu  ane  slaughter  bill,  and  inserted  their 
news  release  in  which  they  stated  they  would  work  to  aid  in  providing  for 
humane  slaughter  and  discussed  the  provisions  of  the  bill.  pp.  Ili5l7-l8 


L  rEFFNSE.  The  name  of  Sen.  Cotton  was  added  as  cosponsor  to  S.  1*955, 
establish  survival  depots  for  civil  defense  evacuees  in  time  of 
p.  lj*l*99 


7.  FOOD  DISTRIBUTION.  Sen.  Flanders  criticized  the  cutting  off  of 
to  Egyp^an  children,  and  Sen.  Humphrey  concurred,  pp.  ll*500-J 


packages 


8.  FARM  PROGRAM.  Sen.  Humphrey  inserted  a  letter  from  the  Cochj/an  County,  Tex., 
Farm  Bureau, \which  he  stated  showed  opposition  to  the  national  Farm  Bureau 
position.  Thev letter  urged  CCC  and  price  support,  opposed  free  markets, 
pointed  to  the  processor  as  the  central  cause  of  highep^p- ices,  and  urged 
that  cotton  legislation  be  delayed  until  after  the  fall  referendum,  pp.  ll*50l*« 

05 


9.  LEGISLATIVE  PROGRAM.  Sen.  Johnson  announced  that  /here  would'  be  a  call  of  the^ 
calendar  for  unobjectea\to  measures  on  Mon.,  Au^.  1*.  p.  ll*l*95 


10,  ADJOURNED  until  Mon.,  Aug. 


p.  1U519 
HOUSE 


11.  FARM  PROGRAM.  The  "Daily  DigestT,N^tate/  that  the  Agriculture  Committee 
"adopted,  by  a  vote  of  28-0,  various  Amendments  to  S,  1*071,  re  marketing 
programs  for  various  agricultural  commodities"  (p.  D775).  Rep.  McCormack 
announced  that  this  bill  will  be  considered  under  suspension  of  the  rules 
today,  Aug.  1*  (p.  11*539).  The  AVriculuvire  Committee  was  granted  until 
midnight  Sat.  "to  file  reportsyon  certaik  bills"  (p.  ll*51i0).  It  is  our 
understanding  that  the  bill  -w/s  reported  oaring  recess,  pursuant  to  this 
authority. 


12.  FOOD  STAMPS;  FARM  LABOR.  JThe  Agriculture  Committee  ordered  reported  H.  R. 

13067,  to  provide  for  tjjre  establishment  of  a  food  stamp  plan  for  the  distri¬ 
bution  of  $1  billion  worth  of  surplus  food  cormocosties  a  ^ear  to  needy  persons 
and  families  in  the  y,  S.,  and  H.  R.  10360,  with  amendment,  to  continue  for 
2  years  the  authority  for  the  Attorney  General  to  permit  the  importation  of 
aliens  for  agricultural  employment,  p.  D775 


13.  SALINE  WATER;  RECLAMATION.  A  subcommittee  of  the  InteriorNand  Insular  Affairs 
Committee  ordered  reported  S,  J.  Res.  135,  with  amendment, \o  provide  for 
the  construction  of  a  full-scale  demonstration  plant  for  the\croduction, 
from  sea  waters,  of  water  suitable  for  beneficial  purposes,  anti  S.  1*009,  to 
increase/the  amount  authorized  to  be  appropriated  for  the  Washo\  reclamation 
project/  Nev.  and  Calif,  p.  D776 


ll*.  FAIR /DADE.  A  subcommittee  of  the  Interstate  and  Foreign  Commerce  CdSrdttee 
ordered  reported  with  amendment  H.  R.  10527,  to  amend  the  Federal  Trac 
emission  Act  so  as  to  make  it  lawful  to  fix  minimum  resale  prices  and\bo 
''enforce  them  by  contracts,  p.  D776 


1/.  SURPLUS  PROPERTY.  A  subcommittee  of  the  Government  Operations  Committee 

ordered  reported  with  amendment  H.  R.  7929,  to  permit  the  donation  of  surplus'' 
property  to  voluntary  fire-fighting  organizations,  p.  D776 


•  in  ■>'  it  .  ?:?  .•  ■ 
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RESEARCH.  Passed  as  reported  S,  4039,  to  authorize  the  head  of  any  Government 
agency  now  making  contracts  for  research  to  grant  funds  for  the  support  of 
such  research,  pp.  14623-4 


23.  PERSONNEL.  Passed  as  reported  H,  R.  7710,  to  provide  for  the  lump  sum 
accumulated  and  accrued  annual  leave  of  deceased  employees,  p.4 


ayment 

14626 


24.  MINERALS-  At  the  request  of  Sen,  Talmadge,  passed  over  S.  4146,  tp/‘provide  for 
incentive  payments  for  the  production  of  certain  minerals,  p,  lw26 

The  interior  and  Insular  Affairs  Committee  reported  without  Amendment  S. 
Res.  225,  tto  extend  until  Jan.  31,  1959,  the  time  for  filing  a^report  on  the 
study  of  strategic  raw  materials  in  the  Western  hemisphere  (£^,  Rept.  2175). 
p.  14546 


25.  FISHERIES;  EXTENSj 

fishery  extension  Service  in  the  Fish  and  Wildlife  Sei 
operative  fishery  extension  work  with  the  States,  pj 


SERVICE.  Passed  as  reported  S.  2973 ^  to  establish  a 

rice  to  carry  out  co- 
14627-8 


) 


26.  FORESTRY.  Passed  wit houV  amendment  the  following  bills: 

S.  3682,  to  authorize\he  Secretary  to  conve^/certain  national  forest  lands 

in  Ariz.  to  the  UnivYof  Ariz.  p.  14629 
H.  R.  6038,  to  authorize\ransfers  of  land/between  the  Sequoia  National 
Forest  and  the  Kings  Canyon  National  JSNirk,  Calif.  This  bill  will  now 
be  sent  to  the  PresidentX  p.  14630 

H.  R.  6198,  to  authorize  the  cransfery6f  not  more  than  10  acres  of  land 
from  the  Sequoia  National  Park  to/the  Sequoia  National  Game  Refuge  in 
Sequoia  National  Forest,  CaliXyThis  bill  will  now  be  sent  to  the 
President,  p.  14630 

The  Agriculture  and  Forestry  Cootfiitftee  reported  with  amendment  S.  4053,  to 
extend  the  boundaries  of  Siskiyou^ationTl  Forest  (S.  Rept.  2171).  p.  14546 

27.  DEFENSE  PRODUCTION.  Began  debase  on  S.  4162\  to  provide  for  the  cancellation 

of  certain  uncollectible  loans  and  operating  Tosses  under  Title  III  of  the 
Defense  Production  Act,  to  increase  (in  effect)\the  borrowing  authority  for 
the  defense  stockpile  $30p^ million,  pp.  14631-2V  14644-50 

) 

28.  MONOPOLIES.  At  the  request  of  Sen.  Talmadge,  passed\over  S,  11,  to  amend  the 

Rob ins on- Patman  Act  tjfth  reference  to  equality  of  opportunity,  p.  14618 

29.  WATER  RESOURCES.  k£  the  request  of  Sen.  Talmadge,  passed\over  S.  3185,  to 

promote  fish  andywildlife  conservation  by  requiring  priorNapproval  by  the 
Secretary  of  ttyf  Interior  of  licenses  issued  under  the  Federal  Power  Act. 
p.  14623 

30.  ADMINISTRATIVE  ORDERS.  The  Judiciary  Committee  reported  without  amendment  H.  R. 

6788,  to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement 
of  orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review 
or  enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform  the 
laws  relating  thereto  (S.  Rept.  2129).  p.  14545 

TO  ACCO.  The  Agriculture  and  Forestry  Committee  reported  with  amendment 
es.  334,  to  direct  the  committee  to  study  marketing  practices  relative  to' 
loose  and  tied  tobacco  (S.  Rept.  2163);  which  was  then  referred  to  the  Rules% 
and  Administration  Committee,  p.  14546 

The  Agriculture  and  Forestry  Committee  reported  without  amendment  H.  R. 
12840,  to  provide  a  single  acreage  allotment  for  Va.  sun-cured  and  Va.  fire- 
cured  tobaccos  if  farmers  vote  approval  in  a  referendum  (S.  Rept.  2162) 
p.  14546 
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The  Interior  and  Insular  Affairs  Committee  ordered  reported  without  amend; 
ment  S.  4009,  to  increase  the  amount  authorized  to  be  appropriated  for  the 
Washoe  reclamation  project,  Nev.  and  Calif.,  and  with  amendment  S.  3448,  t/o 
permit  the  Secretary  of  the  Interior  to  authorize  increases  in  the  160-adre 
limitation  on  the  Seedskadee  Reclamation  project,  p.  D789 

The  Interior  and  Insular  Affairs  Committee  reported  without  amendment  H.  R, 
13523*.  to  authorize  the  construction  and  maintenance  by  Interior  of/the 
Fryingpan-Arkansas  reclamation  project  (H.  Rept.  2427)  .  pp.  1476^69 


12.  WHEAT;  C0RN\|4EAL.  Passed  without  amendment  H.  R.  13268,  to  authorize  CCC  to 
purchase  flour  and  com  meal  for  donation  instead  of  having  sjJch  products 
processed  from  its  own  stocks,  pp.  14691-92 


13.  DESERT-LAND  ENTRIES.  Passed  with  amendments  S.  359,  to  pofmit  desert  land  en¬ 
tries  on  disconnected  tracts  of  land  aggregating  less  than  320  acres  and  form 
a  compact  unit.  p.\L4696 


14.  TRANSPORTATION.  PassedNunder  suspension  of  the  ruks  H.  R.  8382,  to  provide 

for  the  licensing  of  independent  foreign  freight ^torwarders  (pp.  14747-48) ;  anf 
H.  R.  474,  to  repeal  Sec.\217  of  the  Merchant  Marine  Act  of  1936  relating  to 
the  coordination  of  the  fomarding  and  servicing  of  water-borne  export  and 


import  foreign  commerce  of  the  U.  S.  (p.  14/48). 


15.  FRUITS  AND  NUTS.  Voted  40  to  33\to  suspend  the  rules  and  pass  H.  R.  11056, 

to  amend  the  Agricultural  Marketing  Agreement  Act  so  as  to  extend  restrictions 
on  certain  imported  citrus  fruits, \dr Led  fruits,  walnuts,  and  dates.  At  the 
request  of  Rep.  McCormack  further  consideration  of  the  bill  was  postponed 
until  Wed.,  Aug.  6.  pp.  14754-60 


16.  WATERSHEDS.  Received  from  the  Budget  Bureau  plans  for  works  of  improvement 
pertaining  to  the  following  watersheds:  Furnace  Brook -Middle  River,  Conn, 
and  Mass.;  Busseron,  Ind. ,  ago  Crooked  Creeky  Iowa;  to  Agriculture  Committee, 
p.  14768 


17.  RADIO  FREQUENCIES.  The  Interstate  and  Foreign  Commerce  Committee  reported  ( 
with  amendments  S.  J.  Res.  106,  to  establish  a  contmission  to  investigate  the 
utilization  of  the  radio  and  television  frequenciesXallocated  to  agencies 
and  instrumentalities  of  the  Federal  Government  (H.  Ib^pt.  2355)  .  p.  14768 


18.  SALINE  WATER.  Thff  Interior  and  Insular  Affairs  Committee\ordered  reported  with 
amendment  S.  Jy'Res.  135,  to  provide  for  the  const ruction\>f  demonstration 
plants  for  the  production,  from  saline  waters,  of  water  suitable  for  agricul¬ 
tural,  industrial  and  consumptive  uses.  p.  D789 


19.  MILITARY 
13015, 


)NSTRUCTION.  Conferees  agreed  to  file  a  conference  rei 
le  military  construction  authorization  bill.  p.  D79Q 


>rt  on  H.  R. 


PERSONNEL.  Passed  over,  at  the  request  of  Rep.  Ford,  H.  R.  1168,  to  ^restore 
the  pay  of  officers  or  employees  to  the  level  of  the  grade  held  beforevdown- 
rading  in  certain  cases,  p.  14684 


SENATE 


-1,  PRICE  SUPPORTS.  Sen.  Proxmire  criticized  the  cost  of  the  present  price  suppor^ 
farm  program  and  inserted  an  economic  analysis  of  the  cost  of  his  bill, 

S,  2952,  which  concluded  that  it  would  be  less  expensive  than  the  present 
program,  pp.  14642-3 
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AUTHORIZING  ABBREVIATED  RECORDS  IN  REVIEWING 
ADMINISTRATIVE  AGENCY  PROCEEDINGS 


August  4,  1958. — Ordered  to  be  printed 


Mr.  Eastland,  from  the  Committee  on  the  Judiciary,  submitted  the 

following 

REPORT 

[To  accompany  II.  R.  6788] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(H.  R.  6788)  to  authorize  the  abbreviation  of  the  record  on  the  review 
or  enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on  the  orig¬ 
inal  papers  and  to  make  uniform  the  law  relating  to  the  record  on  re¬ 
view  or  enforcement  of  such  orders,  and  for  other  purposes,  having 
considered  the  same,  reports  favorably  thereon,  without  amendment, 
and  recommends  that  the  bill  do  pass. 

Purpose 

The  purpose  of  the  proposed  legislation  is  to  save  time  and  ex¬ 
pense  by  permitting  the  several  courts  of  appeals  to  adopt  rules  au¬ 
thorizing  the  abbreviation  of  the  transcript  and  other  parts  of  the  rec¬ 
ord  made  before  Federal  administrative  agencies  when  the  orders 
of  those  agencies  are  to  be  reviewed  by  the  courts  of  appeals.  If  re¬ 
view  proceedings  have  been  instituted  in  two  or  more  courts  with  re¬ 
spect  to  the  same  order,  the  bill  would  require  the  Federal  administra¬ 
tive  agency  involved  to  file  the  record  in  that  court  in  which  the 
proceeding  was  first  instituted,  but  in  the  interest  of  justice  and  for 
the  convenience  of  the  parties,  such  court  may  thereafter  transfer  the 
proceedings  to  another  court  of  appeals. 
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ABBREVIATED  RECORDS  IN  AGENCY  PROCEEDINGS 


Statement 

1.  ORIGIN  AND  PRIOR  CONSIDERATION 

This  proposal  emanates  from  the  Judicial  Conference  of  the  United 
States.  It  was  submitted  to  the  Congress  after  substantial  consid¬ 
eration  by  the  Committee  on  Revision  of  the  Laws  of  the  Judicial 
Conference  and  the  Judicial  Conference  itself.  After  submission,  it 
was  the  subject  of  a  hearing  before  a  subcommittee  of  the  House  Com¬ 
mittee  on  the  Judiciary  on  May  17,  1956,  and  subjected  to  agency  com¬ 
ments.  It  was  thereafter  revised  and  reintroduced  and  again  sub¬ 
jected  to  review  by  the  administrative  agencies.  Following  this,  the 
Judiciary  Committee  after  adopting  several  amendments,  reported 
the  bill  to  the  House  of  Representatives,  which  later  approved  it. 

The  bill  has  been  approved  in  principle  by  the  American  Bar  As¬ 
sociation,  and  it  incorporates  a  recommendation  of  the  President’s 
Conference  on  Administrative  Procedure.  It  likewise  carries  the 
approval  of  the  Judicial  Conference  of  the  United  States. 

( 

2.  DISCUSSION  AND  SUMMARY 

Most  of  the  present  statutes  which  provide  for  judicial  review  or 
enforcement  by  the  courts  of  appeals  of  the  orders  of  administrative 
agencies  require  that  a  transcript  of  the  entire  record  of  the  proceed¬ 
ings  before  the  agency  be  prepared  by  the  agency  and  physically  filed 
with  the  court.  Such  a  requirement  frequently  operates  to  delay 
court  proceedings  and  to  impose  upon  the  agency  large  and  unneces¬ 
sary  expenditures  of  money  and  effort.  In  many  types  of  cases  the 
agency  record  involves  persons  other  than  the  petitioner  for  review. 
The  record  may,  therefore,  be  unnecessarily  voluminous  and  much  of 
it  irrelevant  to  the  review. 

The  object  of  the  instant  legislation  is  to  eliminate  the  filing  of  the 
entire  record  except  in  those  instances  where  it  is  required  for  an 
adequate  determination  or  where  the  abbreviation  of  the  record  would 
prove  more  costly  than  the  transmission  of  the  entire  record.  This 
objective  could  have  been  accomplished  by  a  general  statute  repeal¬ 
ing  all  inconsistent  provisions  of  the  various  acts  providing  for  judi¬ 
cial  review  of  agency  action.  Such  a  course,  however,  would  have 
left  a  residuum  of  doubt  as  to  whether  specific  provisions  would  have  j 
been  repealed  by  implication.  This  legislation  avoids  that  difficulty 
by  direct  amendment  of  the  many  existing  statutes  providing  for  judi¬ 
cial  review  of  administrative  determinations  and  orders. 

The  bill  is  not  intended  to  apply  to  the  review  of  decisions  of 
the  Tax  Court,  which  is  not  an  administrative  agency  within  the  con¬ 
templation  of  this  measure,  or  to  the  review  of  such  agency  orders  as 
are  by  law  reviewable  by  the  district  courts,  such  as  exclusion  and 
deportation  orders. 

Many  of  the  statutes  providing  for  the  enforcement  or  review  of 
agency  orders  provide  that  the  courts  of  appeals  acquire  jurisdiction 
upon  the  filing  of  the  petition  for  review.  Many  others  provide, 
however,  that  jurisdiction  is  not  acquired  by  the  courts  until  the  filing 
of  the  transcript  of  the  record.  This  latter  provision  has  sometimes 
proved  both  illogical  and  unwise — illogical,  since  it  places  authority 
within  the  Federal  agency  to  delay  the  acquisition  of  full  jurisdic- 
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tion  by  a  Federal  appellate  court;  and  unwise,  since  it  raises  a  serious 
question  concerning  the  extent  of  the  court’s  authority  to  make  orders 
relating  to  the  filing  of  the  record  or  other  preliminary  orders  between 
the  time  of  filing  the  petition  for  review  and  the  time  when  the  record 
is  actually  filed.  Accordingly,  this  legislation  proposes  to  amend 
various  statutes  to  provide  that  in  all  cases  the  reviewing  court  shall 
acquire  jurisdiction  upon  the  filing  of  a  petition  on  review.  How¬ 
ever,  the  bill  further  provides  that  although  jurisdiction  shall  be 
immediately  acquired  by  the  court  upon  the  filing  of  a  petition  for 
review,  the  existing  jurisdiction  of  agencies,  pending  filing  of  the 
record,  is  preserved  and  until  such  filing  the  jurisdiction  shall  be 
concurrent  and  shall  become  exclusive  in  the  appellate  court  only  upon 
the  filing  of  the  record.  This  provision  was  added  in  order  to  make 
clear  that  up  to  the  filing  of  the  record  or  transcript,  an  agency  may 
retain  jurisdiction  in  order  to  permit  that  agency  to  entertain  motions 
for  additional  processes  before  the  administrative  agency,  such  as 
the  modification  or  setting  aside  of  an  order. 

This  legislation  accomplishes  its  objective  of  permitting  the  filing 
of  abbreviated  records  by  adding  a  new  section,  section  2112,  to  title 
28,  of  the  United  States  Code,  and  amending  the  several  statutes  re¬ 
lating  to  appeals  from  administrative  agencies  to  bring  them  into 
conformity  with  the  provisions  of  this  new  section  of  title  28.  The 
bill  seeks  to  accomplish  its  purposes  in  the  following  ways : 

(1)  By  giving  the  courts  of  appeals,  with  the  approval  of  the 
Judicial  Conference,  authority  to  adopt  rules  on  the  subject,  which 
are  to  be  so  far  as  practicable  uniform  in  all  courts. 

(2)  By  providing  for  the  abbreviation  of  the  record  to  include 
only  those  materials  which  are  relevant  to  the  issues  involved  as 
determined  by  the  rules  or  special  orders  of  the  court  or  by  stip¬ 
ulation  of  the  parties. 

(3)  By  providing  in  appropriate  cases  which  can  be  disposed 
of  on  the  pleadings,  such  as  consent  decrees,  that  no  record  at  all 
need  be  filed. 

(4)  By  permitting  the  entire  record  to  be  filed  in  those  cases 
where  the  parties  find  it  will  be  less  expensive  and  time  consuming 
to  do  so  than  to  select  and  copy  portions  of  it  for  filing.  The 
selection  of  the  relevant  portions  of  the  record  to  be  printed  in 
the  petitioner’s  appendix  can  sometimes  better  be  done  at  the  brief- 
writing  stage. 

(5)  By  providing  that  the  courts  may  permit  an  agency  to  file 
in  court  merely  a  list  of  the  materials  in  the  record  while  retain¬ 
ing  in  its  custody  the  materials  themselves  until  any  such  mate¬ 
rials  are  actually  needed  and  sent  for  by  the  court. 

(6)  By  authorizing  the  agency,  if  it  finds  it  better  to  do  so, 
to  transmit  original  papers,  rather  than  copies,  as  the  record  on 
review.  These  are,  of  course,  to  be  returned  to  the  agency  upon 
the  termination  of  the  proceeding,  or  earlier  if  needed. 

The  bill  would  further  accomplish  its  objectives  by  amending  the 
various  statutes  now  providing  for  the  review  and  enforcement  of 
agency  orders  so  as  to  bring  about  uniformity  in  their  provisions  by — 

(7)  Providing  that  the  record  shall  be  filed  in  each  case  as 
provided  in  the  new  section  2112  of  title  28 ; 
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(8)  Providing  that  the  jurisdiction  of  the  court  of  appeals  shall 
attach  in  all  cases  upon  the  filing  of  the  petition  for  review  or 
enforcement,  while  preserving  the  concurrent  jurisdiction  of  the 
agency,  in  appropriate  cases,  until  the  record  is  filed;  and 

(9)  Providing  that  in  all  cases  it  shall  be  the  duty  of  the  clerk 
of  the  court  to  transmit  to  the  agency  a  copy  of  the  petition  for 
review  which  has  been  filed  with  the  court. 

In  addition,  the  bill  meets  the  problem  which  is  presented  when 
petitions  by  different  aggrieved  parties  to  review  the  same  agency 
order  are  filed  in  different  circuits.  It  does  so  by  providing  that  the 
court  of  appeals  in  which  the  first  petition  is  filed  shall  have  exclusive 
jurisdiction  of  all  the  petitions  but  with  power  to  transfer  them  all 
to  another  court  of  appeals  if  the  convenience  of  the  parties  and  the 
interests  of  justice  so  require.  At  present  the  agency,  by  selecting  the 
court  in  which  it  files  the  record,  determines  which  court  shall  have 
jurisdiction. 

Conclusion 

With  the  advent  of  an  increasing  number  of  bureaus  and  agencies 
within  the  F ederal  Government,  the  Congress  has  seen  fit  to  authorize 
judicial  review  of  the  orders  of  such  agencies  and  bureaus  in  order  to 
afford  maximum  protection  to  the  interests  of  the  Government  and 
the  individual  or  corporate  litigant.  In  many  cases  this  review  func¬ 
tion  has  been  placed  upon  the  Federal  courts  of  appeals,  thereby  in¬ 
creasing  the  workload  of  that  part  of  the  Federal  court  system.  Part 
of  that  workload  involves  the  perusal  of  records  filed  in  connection 
with  such  appeals.  These  records  are  frequently  voluminous  and  are 
not  edited,  so  as  to  encompass  only  information  relevant  to  the  points 
at  issue.  The  reduction  of  such  a  record  to  its  pertinent  parts,  as  pro¬ 
posed  here,  should  in  most  cases  serve  as  an  aid  to  the  expedition  of 
appeals  from  orders  of  administrative  agencies.  Thus,  adoption  of 
this  measure  is  expected  to  facilitate  the  work  of  the  Federal  appel¬ 
late  courts.  Moreover,  this  legislation  is  likewise  expected  to  occasion 
a  saving  in  time  and  expense  to  the  Federal  Government  in  its  role  as 
litigant.  The  cost  of  preparing  the  transcript  in  nearly  all  cases  rests 
with  the  agency  and  is,  therefore,  a  charge  upon  the  Federal  Treas¬ 
ury.  Consequently,  any  reduction  in  the  size  of  the  record  which 
must  be  filed  could  result  in  reducing  the  cost  of  litigation  to  the 
Government. 

In  addition  to  these  considerations,  the  authority  conferred  by  the 
bill  contains  sufficient  flexibility  to  permit  an  appellate  court  to  adapt 
its  procedures  to  the  exigencies  of  cases  presented  to  it.  Thus,  if 
a  litigant,  either  an  individual  or  an  agency,  determined  that  the 
cause  of  justice,  or  considerations  of  time  or  expense,  require  the  sub¬ 
mission  of  a  full  record,  that  may  be  done.  The  purpose  of  the  pro¬ 
posal  is  expedition,  but  not  expedition  at  the  expense  of  justice. 

The  bill  was  the  subject  of  thorough  consideration  in  the  Judicial 
Conference  prior  to  its  submission  to  the  Congress,  and  since  its  sub¬ 
mission  has  been  reviewed  in  detail  by  the  administrative  agencies. 
It  is  also  appropriate  to  note  that  the  agency  primarily  concerned 
with  litigation  involving  the  Federal  Government,  the  Department 
of  Justice,  considers  the  proposal  “a  laudable  effort  to  eliminate  un- 
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necessary  expenditures  in  time  and  money  in  the  review  of  agency 
orders  by  the  courts  of  appeals.”  In  short,  the  Department  of  Jus¬ 
tice  recommends  enactment  of  the  measure. 

The  acceptance  and  approval  of  this  bill  by  the  bench  and  the  bar 
indicates  that  it  may  reasonably  be  calculated  to  accomplish  the 
worthwhile  objective  which  it  is  designed  to  accomplish.  Conse¬ 
quently,  the  committee  recommends  favorable  consideration  of  the 
legislation. 

Attached  to  this  report  is  the  letter  of  transmittal  of  the  Adminis¬ 
trative  Office  of  United  States  Court,  dated  April  5,  1957,  and  the 
report  of  the  Department  of  Justice  under  date  of  June  10,  1957,  to 
which  reference  was  made  earlier.  The  other  agency  reports  on  the 
bill  are  incorporated  in  House  Report  No.  842  of  the  85th  Congress, 
1st  session.  In  the  interests  of  brevity  they  may  be  considered  as 
having  been  incorporated  by  reference  in  this  report. 

Views  of  Executive  Departments 

Administrative  Office  of  the  United  States  Courts, 

W ash  ing  ton,  D.  G.,  April  5, 1957. 

Hon.  Sam  Rayburn, 

Speaker  of  the  House  of  Representatives, 

W ashing  ton,  D.  0. 

Dear  Mr.  Speaker:  On  behalf  of  the  Judicial  Conference  of  the 
United  States,  I  transmit  herewith  for  the  consideration  of  the 
Congress  a  draft  of  a  bill  concerning  the  record  on  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals. 

The  purpose  of  the  proposed  legislation  is  to  promote  economy  in 
and  to  facilitate  the  review  by  the  courts  of  appeals  of  orders  of 
administrative  agencies  subject  to  review  by  the  courts  of  appeals.  It 
would  permit  the  agencies  pursuant  to  rules  adopted  by  the  several 
courts  of  appeals,  with  the  approval  of  the  Judicial  Conference  of  the 
United  States,  to  send  to  the  court  an  abbreviated  record  where  the 
whole  record  is  not  necessary  and  authorize  the  use  of  the  original 
papers  in  lieu  of  a  transcript,  the  papers  to  be  returned  to  the  agency 
upon  the  completion  of  review  proceedings  and  to  permit  the  agency  to 
file  in  the  court  a  certified  list  of  the  materials  comprising  the  record 
and  retain  or  hold  for  the  court  all  such  materials  transmitting  the 
same  or  any  part  thereof  to  the  court  when  and  as  required  by  the 
court. 

The  bill  is  the  product  of  approximately  4  years’  work  by  the 
Judicial  Conference  Committee  on  the  Revision  of  the  Laws,  of  which 
Circuit  Judge  Albert  B.  Maris  of  the  third  circuit  is  chairman, 
during  the  course  of  which  affected  agencies  have  been  counsulted 
and  views  of  the  judges  through  the  country  solicited  and  considered. 
The  Judicial  Conference  of  the  United  States  has  approved  the  pro¬ 
posed  legislation  upon  consideration  of  the  report  and  recommenda¬ 
tion  of  its  committee. 

The  bill  would  add  to  chapter  133  of  title  28  of  the  United  States 
Code  dealing  with  miscellaneous  provisions  concerning  judicial  re¬ 
view,  a  new  section,  2112,  dealing  with  the  record  on  review  and 
enforcement  by  the  courts  of  appeals  of  orders  of  administrative 


6 


ABBREVIATED  RECORDS  IN  AGENCY  PROCEEDINGS 


agencies.  Among  the  principal  provisions  of  the  new  section  are  the 
following : 

Power  would  be  given  to  the  several  courts  of  appeals  to  adopt, 
with  the  approval  of  the  Judicial  Conference  of  the  United  States, 
rules  governing  the  time,  manner  of  filing,  and  the  contents  of  the 
record  in  all  proceedings  instituted  in  the  courts  of  appeals  to  review 
or  enforce  orders  of  administrative  agencies  in  which  the  applicable 
statute  does  not  specifically  prescribe  these  matters.  The  rules  could 
authorize  the  agency  to  file  in  the  court  a  certified  list  of  the  materials 
comprising  the  record  and  retain  or  hold  for  the  court  the  materials 
transmitting  all  or  parts  thereof  to  the  court  as  required.  It  would 
provide  that  if  proceedings  have  been  instituted  in  two  or  more 
courts  of  appeals  with  respect  to  the  same  order,  the  agency  concerned 
shall  file  the  record  in  that  one  of  those  courts  “in  which  in  its  judg¬ 
ment  the  proceedings  may  be  carried  on  with  the  greatest  convenience 
to  all  the  parties  involved.” 

The  bill  would  provide  that  the  record  to  be  filed  in  the  court  of 
appeals  should  consist  of  the  order  in  question,  the  findings  or  report 
upon  which  it  was  based,  and  pleadings,  evidence,  and  proceedings 
before  the  agency  concerned,  or  such  portions  thereof  as  the  rules  of 
the  court  of  appeals  might  require  to  be  included,  the  agency  or  any 
party  to  the  case  might  consistently  with  the  rules  of  the  court  desig¬ 
nate,  or  the  court  upon  motion  of  a  party,  or,  after  a  prehearing  con¬ 
ference,  upon  its  own  motion  might  by  order  designate  to  be  included. 
It  might  be  provided  in  an  appropriate  case  by  stipulation  or  order 
that  no  record  need  be  filed  in  the  court  of  appeals.  If,  however,  the 
correctness  of  a  finding  of  fact  was  questioned,  all  of  the  evidence 
should  be  included  except  such  as  by  stipulation  filed  with  the  agency 
or  in  the  court  the  parties  concerned  might  agree  to  omit  as  immaterial 
to  the  questioned  finding.  The  agency  involved  might  at  its  option, 
if  the  rules  of  the  court  of  appeals  in  which  the  proceeding  was  pend¬ 
ing  did  not  require  the  printing  of  the  entire  record,  file  in  the  court 
the  entire  record  without  abbreviation. 

This  is  in  accordance  with  the  pattern  of  a  late  congressional  enact¬ 
ment  on  the  subject,  the  act  of  December  29,  1950,  relating  to  the 
review  of  orders  of  the  Federal  Communications  Commission,  and 
takes  it  out  of  the  power  of  administrative  agencies  which  they  have 
under  some  present  provisions  to  retard  the  gaining  of  full  jurisdic¬ 
tion  by  the  court  of  appeals  by  delaying  the  filing  of  the  record. 
Various  other  perfecting  admen dments  of  existing  statutes  are  in¬ 
cluded  in  the  bill. 

It  is  believed  that  the  bill  if  enacted  will  simplify  the  procedure 
for  the  review  or  enforcement  by  the  courts  of  appeals  of  orders  of 
administrative  agencies,  will  be  conductive  to  economy  and  expedition 
in  the  proceedings  and  in  their  determination  and  will  therefore  be 
in  the  interest  of  the  litigants  and  the  public.  It  is  accordingly  hoped 
that  the  bill  may  be  favorably  considered  by  the  Congress  and  in  due 
course  be  enacted. 

Sincerely  yours, 


Elmer  Whitehurst, 

Acting  Director. 
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June  10,  1957. 

Hon.  Emanuel  Celler, 

Chairman ,  Committee  on  the  Judiciary , 

House  of  Representatives ,  Washington,  D.  C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the 
views  of  the  Department  of  Justice  concerning  the  bill  (H.  R.  6788) 
to  authorize  the  abbreviation  of  the  record  on  the  review  or  enforce¬ 
ment  of  orders  of  administrative  agencies  by  the  courts  of  appeals 
and  the  review  or  enforcement  of  such  orders  on  the  original  papers 
and  to  make  uniform  the  law  relating  to  the  record  on  review  or  en¬ 
forcement  of  such  orders  and  for  other  purposes. 

This  bill  would  authorize  the  several  courts  of  appeals  to  adopt, 
with  the  approval  of  the.  Judicial  Conference,  rules  prescribing  the 
time  and  manner  of  filing  and  the  contents  of  the  record  in  all  pro¬ 
ceedings  instituted  in  the  courts  of  appeals  to  review  or  enforce  orders 
of  administrative  agencies,  boards,  commissions  and  officers,  in  which 
the  applicable  statute  does  not  specifically  prescribe  such  time  or 
manner  of  filing  or  contents  of  the  record.  It  would  also  provide  for 
abbreviation  of  such  records  pursuant  to  rules  of  court,  stipulation  of 
the  parties,  or  court  order.  The  bill  would  permit  an  agency  which 
issued  an  order  to  file  the  original  papers  in  lieu  of  a  transcript  and 
to  regain  possession  of  them  upon  completion  of  the  proceedings  in 
the  court  of  appeals.  It  would  also  incorporate  the  foregoing  provi¬ 
sions  in  a  number  of  existing  statutes  dealing  with  review  of  adminis¬ 
trative  orders  by  courts  of  appeals. 

The  Department  of  Justice  considers  the  proposal  a  laudable  effort 
to  eliminate  unnecessary  expenditures  in  time  and  money  in  the 
review  of  agency  orders  by  the  courts  of  appeals.  Accordingly,  it 
recommends  enactment  of  the  measure.  It  is  noted  that  at  its  annual 
meeting  in  September  1956,  the  Judicial  Conference  reaffirmed  its  pre¬ 
viously  expressed  approval  of  this  legislation  with  a  minor  amend¬ 
ment. 

Some  concern  has  been  expressed  that  the  broad  language  of  the 
proposed  section  2112  (a)  may  possibly  be  construed  to  apply  to 
certain  proceedings  not  intended  to  be  covered,  for  example,  decisions 
of  the  Tax  Court  and  administrative  orders  for  the  exclusion  and 
deportation  of  aliens  entered  under  the  provisions  of  the  Immigration 
and  Nationality  Act  of  1952  (66  Stat.  1166,  8  U.  S.  C.  A.  (1101  et 
seq.)).  As  you  know,  Tax  Court  decisions  are  presently  subject  to 
review  by  the  courts  of  appeals  pursuant  to  section  7482  of  the  Internal 
Revenue  Code  of  1954  (26  U.  S.  C.  7482) ;  exclusion  and  deportation 
orders,  to  the  extent  that  judicial  review  is  permissible,  are  uni¬ 
formly  reviewable  in  the  first  instance  in  the  district  courts.  The 
apprehension  arises  because  of  the  broad  language  of  section  2112  (a) 
that  it  shall  apply  to  “all  proceedings  instituted  in  the  courts  of 
appeals  to  *  *  *  review  *  *  *  orders  of  administrative  agencies, 
boards,  commissions,  and  officers  *  *  In  this  connection  it  might 
be  both  desirable  and  appropriate  to  incorporate  in  the  committee 
reports  express  language  that  the  bill  is  not  intended  to  apply  to 
decisions  of  the  Tax  Court  or  to  exclusion  and  deportation  orders. 
Although  there  would  appear  to  be  little  basis  for  believing  that  the 
bill  in  its  present  form  could  reasonably  be  construed  to  extend  to 
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such  proceedings,  it  may  nevertheless  be  wise  to  dispel  any  possible 
ambiguity  in  this  regard. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to 
the  submission  of  this  report. 

Sincerely, 

William  P.  Rogers, 
Deputy  Attorney  General. 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

TITLE  28.  UNITED  STATES  CODE 
Chapter  133.  Review — Miscellaneous  Provisions 

2112.  Record  on  review  and  enforcement  of  agency  orders. 

*  *  *  *  *  *  * 

§  2112.  Record  on  review  and  enforcement  of  agency  orders. 

(a)  The  several  courts  of  appeals  shall  have  power  to  adopt ,  with 
the  approval  of  the  Judicial  Conference  of  the  United  States ,  rules , 
whicli  so  far  as  practicable  shall  he  uniform  in  all  such  courts  pre¬ 
scribing  the  time  and  manner  of  filing  and  the  contents  of  the  record  in 
all  proceedings  instituted  in  the  courts  of  appeals  to  enjoin ,  set  aside , 
suspend ,  modify ,  or  otherwise  review  or  enforce  orders  of  administra¬ 
tive  agencies ,  hoards ,  commissions ,  and  officers ,  to  the  extent  that  the 
applicable  statute  does  not  specifically  prescribe  such  time  or  manner 
of  filing  or  contents  of  the  record.  Such  rules  may  authorize  the 
agency ,  board ,  commission ,  or  officer  to  file  in  the  court  a  certified  list 
of  the  materials  comprising  the  record  and  retain  and  hold  for  the 
court  all  such  materials  and  transmit  the  same  or  any  part  thereof  to 
the  court ,  when  and  as  required  by  it ,  at  any  time  prior  to  the  final 
determination  of  the  proceeding ,  and  such  filing  of  such  certified  list 
of  the  materials  comprising  the  record  and  such  subsequent  transmittal 
of  any  such  materials  when  and  as  required  shall  be  deemed  full  com¬ 
pliance  with  any  provision  of  law  requiring  the  filing  of  the  record 
in  the  court.  The  record  in  such  proceedings  shall  be  certified  and  filed 
in  or  held  for  and  transmitted  to  the  court  of  appeals  by  the  agency , 
board ,  commission ,  or  officer  concerned  within  the  time  and  in  the 
manner  prescribed'  by  such  rules.  If  proceedings  have  been  instituted 
in  two  or  more  courts  of  appeals  with  respect  to  the  same  order  the 
agency ,  board ,  commission  or  officer  concerned  shall  file  the  record  in 
that  one  of  such  courts  in  which  a  proceeding  with  respect  to  such 
order  was  first  instituted.  The  other  courts  in  which  such  proceedings 
are  pending  shall  thereupon  transfer  them  to  the  court  of  appeals  in 
which  the  record  has  been  filed.  For  the  convenience  of  the  parties 
in  the  interest  of  justice  such  court  may  thereafter  transfer  all  the 
proceedings  with  respect  to  such  order  to  any  other  court  of  appeals. 
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(h)  The  record  to  he  filed  in  the  court  of  appeals  in  such  a  proceeding 
shall  consist  of  the  order  sought  to  he  reviewed  or  enforced ,  the  find¬ 
ings  or  report  upon  which  it  is  based ,  and  the  pleadings ,  evidence ,  and 
proceedings  before  the  agency ,  hoard ,  commission,  or  officer  concerned , 
or  such  portions  thereof  ( 1 )  as  the  said  rules  of  the  court  of  appeals 
may  require  to  he  included  therein ,  or  (2)  as  the  agency ,  hoard ,  com¬ 
mission ,  or  officer  concerned ,  the  petitioner  for  review  or  respondent 
in  enforcement ,  as  the  case  may  he,  and  any  intervenor  in  the  court 
proceeding  hy  imritten  stipulation  filed  with  the  agency,  hoard,  com¬ 
mission,  or  officer  concerned  or  in  the  court  in  any  such  proceeding 
may  consistently  with  the  rules  of  such  court  designate  to  he  included, 
therein  or  ( 3 )  as  the  court  upon  motion  of  a  party  or,  after  a  prehear¬ 
ing  conference,  upon  its  own  motion  may  by  order  in  any  such  proceed¬ 
ing  designate  to  he  included  therein.  Such  a  stipulation  or  order  may 
provide  in  an  appropriate  case  that  no  record  need  he  filed  in  the  court 
of  appeals.  If,  however ,  the  correctness  of  a  finding  of  fact  hy  the 
agency,  hoard,  commission,  or  officer  is  in  question  all  of  the  evidence 
before  the  agency,  hoard,  commission,  or  officer  shall  he  included  in 
the  record  except  such  as  the  agency,  hoard,  commission,  or  officer  con¬ 
cerned,  the  petitioner  for  review  or  respondent  in  enforcement,  as  the 
case  may  he,  and  any  intervenor  in  the  court  proceeding  hy  written 
stipulation  filed  with  the  agency,  hoard,  commission,  or  officer  con¬ 
cerned  or  in  the  court  agree  to  omit  as  wholly  immaterial  to  the  ques¬ 
tioned  finding.  If  there  is  omitted  from  the  record  any  portion  of 
the  proceedings  before  the  agency,  hoard,  commission,  or  officer  which 
the  court  subsequently  determines  to  he  proper  for  it  to  consider  to 
enable  it  to  review  or  enforce  the  order  in  question  the  court  may  direct 
that  such  additional  portion  of  the  proceedings  he  filed  as  a  supple¬ 
mental  to  the  record.  The  agency,  hoard,  commission,  or  officer  con¬ 
cerned  may,  at  its  option  and  without  regard  to  the  foregoing  provi¬ 
sions  of  this  subsection,  and  if  so  requested  hy  the  petitioner  for  review 
or  respondent  in  enforcement  shall,  file  in  the  court  the  entire  record  of 
the  proceedings  before  it  without  abbreviation. 

(c)  The  agency ,  hoard,  commission,  or  officer  concerned  may  trans¬ 
mit  to  the  court  of  appeals  the  original  papers  comprising  the  whole  or 
any  part  of  the  record  or  any  supplemental  record,  otherwise  true 
copies  of  such  papers  certified  hy  an  authorized  officer  or  deputy  of 
the  agency,  hoard,  commission,  or  officer  concerned  shall  he  trans¬ 
mitted.  Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  he  returned  to  the  agency,  hoard,  commission,  or  officer  con¬ 
cerned  upon  the  final  determination  of  the  review  or  enforcement  pro¬ 
ceeding.  Pending  such  final  determination  any  such  papers  may  he 
returned  hy  the  court  temporarily  to  the  custody  of  the  agency,  hoard, 
commission,  or  officer  concerned  if  needed  for  the  transaction  of  the 
public  business.  Certified  copies  of  any  papers  included  in  the  record 
or  any  supplemental  record  may  also  he  returned  to  the  agency,  hoard, 
commission,  or  officer  concerned  upon  the  final  determination  of  review 
or  enforcement  proceedings. 

( d )  The  provisions  of  this  section  are  not  applicable  to  proceedings 
to  review  decisions  of  the  Tax  Court  of  the  United'  States  or  to  pro¬ 
ceedings  to  review  or  enforce  those  orders  of  administrative  agencies, 
hoards,  commissions,  or  officers  which  are  hy  law  reviewahle  or  en¬ 
forceable  hy  the  district  court. 

S.  Kept.  2129,  85-2 - 2 
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Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of  the 
Federal  Trade  Commission  Act,  as  amended  (52  Stat.  112)  :  “Until 
the  expiration  of  the  time  allowed  for  filing  a  petition  for  review,  if  no 
such  petition  has  been  duly  filed  within  such  time,  or,  if  a  petition  for 
review  has  been  filed  within  such  time  then  until  [the  transcript  of] 
the  record  in  the  proceeding  has  been  filed  in  a  court  of  appeals  of  the 
United  States,  as  hereinafter  provided,  the  Commission  may  at  any 
time,  upon  such  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  wdiole  or  in  part,  any  report  or  any  order  made 
or  issued  by  it  under  this  section.” 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5 
of  the  Federal  Trade  Commission  Act,  as  amended  (52  Stat.  112-113)  : 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Commission,  and  thereupon  the 
Commission  [forthwith]  shall  [certify  and]  file  in  the  court  [a 
transcript  of]  the  [entire]  record  in  the  proceeding,  [including  all 
the  evidence  taken  and  the  report  and  order  of  the  Commission]  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such 
filing  of  the  petition  [and  transcript]  the  court  shall  have  jurisdiction 
of  the  proceeding  and  of  the  question  determined  therein  concurrently 
with  the  Commission  until  the  filing  of  the  record  and  shall  have 
power  to  make  and  enter  [upon  the  pleadings,  evidence,  and  proceed¬ 
ings  set  forth  in  such  transcript]  a  decree  affirming,  modifying,  or 
setting  aside  the  order  of  the  Commission,  and  enforcing  the  same 
to  the  extent  that  such  order  is  affirmed  and  to  issue  such  writs  as  are 
ancillary  to  its  jurisdiction  or  are  necessary  in  its  judgment  to  prevent 
injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (cl)  of  section  5  of  the  Federal  Trade  Commission 
Act,  as  amended  (52  Stat.  113)  : 

“(d)  [The]  Upon  the  filing  of  the  record  with  it  the  jurisdiction 
of  the  court  of  appeals  of  the  United  States  to  affirm,  enforce,  modify 
or  set  aside  orders  of  the  Commission  shall  be  exclusive”  (15  U.  S.  C., 
§  45,  Federal  Trade  Commission) . 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  sectioi. 
11  of  the  Act  of  October  15, 1914,  as  amended  (64  Stat.  1127)  :  “Until 
[a  transcript  of]  the  record  in  such  hearing  shall  have  been  filed  in 
a  United  States  court  of  appeals,  as  hereinafter  provided,  the  Com¬ 
mission  or  Board  may  at  any  time,  upon  such  notice,  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 
part,  any  report  or  any  order  made  or  issued  by  it  under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  sec¬ 
tion  11  of  the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1127)  : 

“If  such  person  fails  or  neglects  to  obey  such  order  of  the  Com¬ 
mission  or  Board  while  the  same  is  in  effect  the  Commission  or  Board 
may  apply  to  the  United  States  court  of  appeals,  within  any  circuit 
where  the  violation  complained  of  was  or  is  being  committed  or  where 
such  person  resides  or  carries  on  business,  for  the  enforcement  of  its 
order,  and  shall  [certify  and]  file  [with  its  application  a  transcript 
of]  the  [entire]  record  in  the  proceeding,  [including  all  the  testi¬ 
mony  taken  and  the  report  and  order  of  the  Commission  or  Board] 
as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon 
such  filing  of  the  application  [and  transcript]  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person,  and  thereupon  shall 
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have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  concurrently  with  the  Commission  or  Board  until  the  filing  of 
the  record  and  shall  have  power  to  make  and  enter  [upon  the  plead¬ 
ings,  testimony,  and  proceedings  set  forth  in  such  transcript]  a 
decree  affirming,  modifying,  or  setting  aside  the  order  of  the  Com¬ 
mission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  paragraph  of 
section  11  of  the  Act  of  October  15, 1914,  as  amended  (64  Stat.  1128)  : 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Commission  or  Board  and 
thereupon  the  Commission  or  Board  [forthwith]  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record  in  the  proceeding,  as 
[hereinbefore]  provided  in  section  2112  of  title  28 ,  United  States 
Code.  Upon  the  filing  of  [the  transcript]  such  petition  the  court 
shall  have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the 
order  of  the  Commission  or  Board  as  in  the  case  of  an  application  by 
the  Commission  or  Board  for  the  enforcement  of  its  order,  and  the 
findings  of  the  Commission  or  Board  as  to  the  facts,  if  supported  by 
substantial  evidence,  determined  as  provided  in  section  10  ( e )  of  the 
Administrative  Procedure  Act,  shall  in  like  manner  be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15, 
1914,  as  amended  (64  Stat.  1128)  : 

“[The]  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the 
United  States  court  of  appeals  to  enforce,  set  aside,  or  modify  orders 
of  the  Commission  or  Board  shall  be  exclusive”  (15  U.  S.  C.,  sec.  21, 
Interstate  Commerce  Commission,  Federal  Communications  Com¬ 
mission,  Civil  Aeronautics  Board,  Board  of  Governors  of  the  Federal 
Reserve  System) . 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of  sec¬ 
tion  2  of  the  Act  of  July  28,  1916  (39  Stat.  425)  :  “A  copy  of  such 
petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk  of 
the  court  to  the  Post  Office  Department  and  thereupon  the  said  depart¬ 
ment  [forthwith]  shall  [certify  and]  file  in  the  court  [a  transcript 
of]  the  record  [and  testimony],  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  such  [transcript]  petition 
the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or  modify  the 
order  of  the  department”  (39  U.  S.  C.,  sec.  576,  Postmaster  General 
(District  of  Columbia  Circuit  only) ) . 

Sec.  6  (a)  Subsection  (c)  of  section  203  of  the  Packers  and  Stock- 
yarcls  Act,  1921  (42  Stat.  162)  : 

“(c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been 
filed  in  a  court  of  appeals  of  the  United  States,  as  provided  in  section 
204,  the  Secretary  at  any  time,  upon  such  notice  and  in  such  manner  as 
he  deems  proper,  but  only  after  reasonable  opportunity  to  the  packer 
to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in  whole  or 
in  part”  (7  U.  S.  C.,  sec.  193,  Secretary  of  Agriculture) . 

(b)  Subsections  (b),  (c)  and  {d)  of  section  204  of  the  Packers  and 
Stockyards  Act,  1921  (42  Stat.  162)  : 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the 
petition  to  be  delivered  to  the  Secretary,  and  the  Secretary  shall 
[forthwith  prepare,  certify,  and]  thereupon  file  in  the  court  [a  full 
and  accurate  transcript  of]  the  record  in  such  proceedings,  [including 
the  complaint,  the  evidence,  and  the  report  and  order]  as  provided  in 


12 


ABBREVIATED  RECORDS  IN  AGENCY  PROCEEDINGS 


section  2112  of  title  28,  United  States  Code.  If  before  such  [tran¬ 
script]  record  is  filed, the  Secretary  amends  or  sets  aside  his  report  or 
order,  in  whole  or  in  part,  the  petitioner  may  amend  the  petition  with¬ 
in  such  time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  [transcript]  'petition  is  filed  the  court, 
on  application  of  the  Secretary,  may  issue  a  temporary  injunction 
restraining,  to  the  extent  it  deems  proper,  the  packer  and  his  officers, 
directors,  agents,  and  employees,  from  violating  any  of  the  provisions 
of  the  order  pending  the  final  determination  of  the  appeal.” 

“(d)  The  evidence  so  taken  or  admitted  [duly  certified]  and  filed 
as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the  court 
as  the  evidence  in  the  case.  The  proceedings  in  such  cases  in  the 
court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be  expedited 
in  every  way.”  (7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture.) 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Packers 
and  Stockyards  Act,  1921  (42  Stat.  162)  : 

“(h)  The  court  of  appeals  shall  have  [exclusive]  jurisdiction, 
which  upon  the  finding  of  the  record  with  it  shall  be  exclusive ,  to  re¬ 
view,  and  to  affirm,  set  aside,  or  modify,  such  orders  of  the  Secretary, 
and  the  decree  of  such  court  shall  be  final  except  that  it  shall  be  subject 
to  review  by  the  Supreme  Court  of  the  United  States  upon  certiorari, 
as  provided  in  section  [240  of  the  Judicial  Code]  1251f.  of  title  28,  if 
such  writ  is  duly  applied  for  within  sixty  days  after  entry  of  the 
decree”  (7  U.  S.  C.,  sec.  194,  Secretary  of  Agriculture). 

Sec.  7.  (a)  The  third  and  fourth  sentences  of  paragraph  (a)  of 
section  6  of  the  Commodity  Exchange  Act  (42  Stat.  1001)  :  “The 
clerk  of  the  court  in  which  such  a  petition  is  filed  shall  immediately 
cause  a  copy  thereof  to  be  delivered  to  the  Secretary  of  Agriculture, 
Chairman  of  said  Commission,  or  any  member  thereof,  and  the  said 
Commission  shall  [forthwith  prepare,  certify,  and]  thereupon  file  in 
the  court  [a  full  and  accurate  transcript  of]  the  record  in  such  pro¬ 
ceedings  [including  the  notice  to  the  board  of  trade,  a  copy  of  the 
charges,  the  evidence,  and  the  report  and  order],  as  provided  in  section 
2112  of  title  28,  United  States  Code.  The  testimony  and  evidence 
taken  or  submitted  before  the  said  Commission,  duly  [certified  and] 
filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the 
court  as  the  evidence  in  the  case.”  (7  U.  S.  C.,  sec.  8,  Contract  Market 
Commission.) 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b)  of  section  6 
of  the  Commodity  Exchange  Act  (42  Stat.  1002),  as  amended:  “A 
copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  cleric  of  the  court  to  the  Secretary  of  Agriculture  [by  deliver¬ 
ing  such  copy  to  him]  and  thereupon  the  Secretary  of  Agriculture 
shall  [forthwith  certify  and]  file  in  the  court  [a  transcript  of]  the 
record  theretofore  made,  [including  evidence  received]  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  the 
[transcript]  petition  the  court  shall  have  jurisdiction  to  affirm,  to  set 
aside,  or  modify  the  order  of  the  Secretary  of  Agriculture,  and  the 
findings  of  the  Secretary  of  Agriculture  as  to  the  facts,  if  supported 
by  the  weight  of  evidence,  shall  in  like  manner  be  conclusive”  (7 
U.  S.  C.,  sec.  9,  Secretary  of  Agriculture) . 

Sec.  8.  The  third  and  fourth  sentences  of  the  second  paragraph  of 
subsection  (b)  of  section  641  of  the  Tariff  Act  of  1930,  as  amended 
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(49  Stat.  865)  :  “A  copy  of  such  petition  shall  be  forthwith  [served 
upon]  transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  the 
Treasury,  or  [upon]  any  officer  designated  by  him  for  that  purpose, 
and  thereupon  the  Secretary  of  the  Treasury  shall  [certify  and]  file 
in  the  court  [a  transcript  of]  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court 
shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part”  (19  U.  S.  C.,  sec.  1641,  Secretary  of  the 
Treasury) . 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section  9  of  the 
Securities  Act  of  1933  (48  Stat.  80)  :  “A  copy  of  such  petition  shall 
be  forthwith  [served  upon]  transmitted  by  the  clerk  of  the  court  to 
the  Commission,  and  thereupon  the  Commission  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 
United  States  Code’1'1  (15  U.  S.  C.,  sec.  77i,  Securities  and  Exchange 
|  Commission) . 

Sec.  10.  The  second  and  third  sentences  of  subsection  (a)  of  sec¬ 
tion  25  of  the  Securities  Exchange  Act  of  1934  (48  Stat,  901)  :  “A 
copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  any  member  of  the  Commission,  and  there¬ 
upon  the  Commission  shall  [certify  and]  file  in  the  court  [a  tran¬ 
script  of]  the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  [transcript]  petition  such  court  shall  have  [exclusive] 
jurisdiction,  which  upon  the  filing  of  the  record  shall  be  exclusive,  to 
affirm,  modify,  and  enforce  or  set  aside  such  order,  in  whole  or  in 
part.”  (15  U.  S.  C.  sec.  78y,  Securities  and  Exchange  Commission.) 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  section  18  of  the 
Act  of  June  18, 1934  (48  Stat.  1002)  :  “The  clerk  of  the  court  in  which 
such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be 
delivered  to  the  Board  and  it  shall  [forthwith  prepare,  certify,  and] 
thereupon  file  in  the  court  [a  full  and  accurate  transcript  of]  the 
record  in  the  proceedings  held  before  it  under  this  section,  [the 
charges,  the  evidence,  and  the  order  revoking  the  grant]  as  provided 
i  in  section  2112  of  title  28  United  States  Code’1'1  (19  U.  S.  C.,  sec.  81r, 
*  F oreign  Trade  Zone  Board ) . 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  section  402  of  the 
Communications  Act  of  1934,  as  amended  (66  Stat.  719)  :  “Within 
thirty  days  after  the  filing  of  an  appeal,  the  Commission  shall  file  with 
the  court  [a  copy  of  the  order  complained  of,  a  full  statement  in 
writing  of  the  facts  and  grounds  relied  upon  by  it  in  support  of  the 
order  involved  upon  said  appeal,  and  the  originals  or  certified  copies 
of  all  papers  and  evidence  presented  to  and  considered  by  it  in  enter¬ 
ing  said  order]  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  Code  (47 
U.  S.  C.,  sec.  402,  Federal  Communications  Commission  (District  of 
Columbia  Circuit  only) ) . 

Sec.  13.  (a)  (Subsection  (d)  of  section  10  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  147)  : 

“(d)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been 
filed  in  a  court,  as  hereinafter  provided,  the  Board  may  at  any  time, 
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upon  reasonable  notice  and  in  such  manner  as  it  shall  deem  proper, 
modify  or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or 
issued  by  it.” 

(b)  The  first,  second,  fifth,  and  seventh  sentences  of  subsection  (e) 
of  section  10  of  the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  147) : 

“(e)  The  Board  shall  have  power  to  petition  any  court  of  appeals 
of  the  United  States  [(including  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia)],  or  if  all  the  courts  of  appeals  to  which 
application  may  be  made  are  in  vacation,  any  district  court  of  the 
United  States  [(Including  the  District  Court  of  the  United  States 
for  the  District  of  Columbia)],  within  any  circuit  or  district,  respec¬ 
tively,  wherein  the  unfair  labor  practice  in  question  occurred  or  where¬ 
in  such  person  resides  or  transacts  business,  for  the  enforcement  of  such 
order  and  for  appropriate  temporary  relief  or  restraining  order,  and 
shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  [entire] 
record  in  the  proceedings  [including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings  and  order  of  the 
Board],  as  provided  in  section  2112  of  title  28 ,  United  States  Code. 
Upon  [such]  the  filing  of  such  petition ,  the  court  shall  cause  notice 
thereof  to  be  served  upon  such  person,  and  thereupon  shall  have  juris¬ 
diction  of  the  proceeding  and  of  the  question  determined  therein,  and 
shall  have  power  to  grant  such  temporary  relief  or  restraining  order  as 
it  deems  just  and  proper,  and  to  make  and  enter  [upon  the  pleadings, 
testimony,  and  proceedings  set  forth  in  such  transcript]  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  *  *  *  If  either  party  shall 
apply  to  the  court  for  leave  to  adduce  additional  evidence  and  shall 
show  to  the  satisfaction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board,  its  member, 
agent,  or  agency,  the  court  may  order  such  additional  evidence  to  be 
taken  before  the  Board,  its  [members]  member ,  agent,  or  agency, 
and  to  be  made  a  part  of  the  [transcript]  record.  *  *  *  [The] 
Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  court  shall 
be  exclusive  and  its  judgment  and  decree  shall  be  final,  except  that  the 
same  shall  be  subject  to  review  by  the  appropriate  United  States 
court  of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  certiorari  or  certification  as  provided  in  [sections  239 
and  240  of  the  Judicial  Code,  as  amended  [(U.  S.  C.,  title  28,  secs. 
346  and  347)  ]  section  125 J  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of  section  10 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat.  148)  :  “A 
copy  of  such  petition  shall  be  forthwith  [served  upon]  transmitted 
by  the  clerk  of  the  court  to  the  Board,  and  thereupon  the  aggrieved 
party  shall  file  in  the  court  [a  transcript  of]  the  [entire]  record  in 
the  proceeding,  certified  by  the  Board  [including  the  pleading  and 
testimony  upon  which  the  order  complained  of  was  entered,  and  the 
findings  and  order  of  the  Board],  as  provided  in  section  2112  of  title  28 , 
U nited  States  Code.  Upon  [such]  the  filing  of  such  petition ,  the  court 
shall  proceed  in  the  same  manner  as  in  the  case  of  an  application  by 
the  Board  under  subsection  (e)  of  this  section,  and  shall  have  the  same 
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[exclusive]  jurisdiction  to  grant  to  the  Board  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  in  like  manner 
to  make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board ; 
the  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive”  (29  U.  S.  C.,  sec.  160,  National  Labor 
Relations  Board) . 

Sec.  14.  The  third  and  fourth  sentences  of  subsection  (h)  of  section 
4  of  the  Federal  Alcohol  Administration  Act  (49  Stat.  980),  as 
amended :  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary,  or  [upon]  any 
officer  designated  by  him  for  that  purpose,  and  thereupon  the  Secre¬ 
tary  shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record 
upon  which  the  order  complained  of  was  entered,  as  provided  in 
section  2 112  of  title  28 ,  United  States  Code.  Upon  the  filing  of  such 
[transcript]  petition  such  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order,  in  whole  or  in  part”  (27  U.  S.  C., 
sec.  204,  Secretary  of  the  Treasury) . 

Sec.  15.  The  second  and  third  sentences  of  subsection  (a)  of  section 
24  of  the  Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  834)  : 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmit¬ 
ted  by  the  dlerk  of  the  court  to  any  member  of  the  Commission,  or 
[upon]  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  [certify  and]  file  in 
the  court  [a  transcript  of]  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28 ,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court 
shall  have  [exclusive]  jurisdiction,  which  upon  the  filing  of  the  rec¬ 
ord  shall  be  exclusive ,  to  affirm,  modify,  or  set  aside  such  order,  in 
whole  or  in  part  (15  U.  S.  C.,  sec.  79 x,  Securities  and  Exchange 
Commission) . 

Sec.  16.  (a)  Subsection  (a)  of  section  313  of  the  Federal  Power 
Act,  as  amended,  (49  Stat.  860),  last  sentence:  uUntil  the  record  in  a 
proceeding  shall  have  been  filed  in  a  court  of  appeals ,  as  provided  in 
subsection  ( b ),  the  Commission  may  at  anytime ,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper ,  modify  or  set  aside , 
in  whole  or  in  part ,  any  finding  or  order  made  or  issued  by  it  under 
the  provisions  of  this  ActU 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  313 
of  the  Federal  Power  Act,  as  amended  (49  Stat.  860)  :  “A  copy  of 
such  petition  shall  forthwith  be  [served  upon]  transmitted  by  the 
clerk  of  the  court  to  any  member  of  the  Commission  and  thereupon 
the  Commission  shall  [certify  and]  file  with  the  court  [a  transcript 
of]  the  record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28:  United  States  Code.  Upon  the 
filing  of  such  [transcript]  petition  such  court  shall  have  [exclusive] 
jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be  ex - 
elusive ,  to  affirm,  modify,  or  set  aside  such  order  in  whole  or  in  part” 
(16  U.  S.  C.  sec.  825  1,  Federal  Power  Commission) . 

Sec.  17.  The  second  and  third  sentences  of  subsection  (b)  of  section 
611  of  the  Merchant  Marine  Act,  1936,  as  amended  (52  Stat.  961) : 
“A  copy  of  such  petition  shall  be  forthwith  [served  upon]  transmit- 
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ted  by  the  clerk  of  the  court  to  any  member  of  the  [Board]  Commis¬ 
sion,  or  [upon]  any  officer  thereof  designated  by  the  [Board]  Com¬ 
mission  for  that  purpose,  and  thereupon  the  [Board]  Commission 
shall  [certify  and]  file  in  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section 
2 112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  [tran¬ 
script]  petition  such  court  shall  have  exclusive  jurisdiction  to  deter¬ 
mine  whether  such  cancellation  or  default  was  without  just  cause,  and 
to  affirm  or  set  aside  such  order.”  (46  U.  S.  C.,  sec.  1181  (b) ,  Federal 
Maritime  Board  (District  of  Columbia  Circuit  only) ) . 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil  Aeronautics  Act 
of  1938  (52  Stat.  1024)  : 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  trans¬ 
mitted  to  the  Board  by  the  clerk  of  the  court;  and  the  Board  shall 
thereupon  [certify  and]  file  in  the  court  [a  transcript  of]  the  record, 
if  any,  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code ”  (49  U.  S.  C.,  sec.  646, 
Civil  Aeronautics  Board). 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act 
(52  Stat.  831),  last  sentence:  uUntil  the  record  in  a  proceeding  shall 
have  been  filed  in  a  court  of  appeals ,  as  provided  in  subsection  (b) ,  the 
Commission  may  at  any  time,  upon  reasonable  notice  and  in  such  man¬ 
ner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
any  finding  or  order  made  or  issued  by  it  under  the  provisions  of  this 
ActC 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19 
of  the  Natural  Gas  Act  (52  Stat.  831)  :  “A  copy  of  such  petition  shall 
forthwith  be  [served  upon]  transmitted  by  the  clerk  of  the  court  to 
any  member  of  the  Commission  and  thereupon  the  Commission  shall 
[certify  and]  file  with  the  court  [a  transcript  of]  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
[transcript]  such  court  shall  have  [exclusive]  jurisdiction,  which 
upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm,  mod¬ 
ify,  or  set  aside  such  order  in  whole  or  in  part”  (15  U.  S.  C.,  sec.  7l7r, 
Federal  Power  Commission). 

Sec.  20.  (a)  The  first  and  second  sentences  of  paragraph  (2)  of 
subsection  (i)  of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  added  by  the  Act  of  July  22,  1954  (ch.  559,  68  Stat.  515)  : 

“(2)  In  the  case  of  a  petition  with  respect  to  an  order  under  sub¬ 
section  (d)  (5)  or  (e) ,  a  copy  of  the  petition  shall  be  forthwith  [served 
upon]  transmitted  by  the  clerk  of  the  court  to  the  Secretary,  or 
[upon]  any  officer  designated  by  him  for  that  purpose,  and  thereupon 
the  Secretary  shall  [certify  and]  file  in  the  court  [a  transcript]  the 
record  of  the  proceedings  [and  the  record]  on  which  he  based  his 
order,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  [such]  the  filing  of  such  petition ,  the  court  shall  have  exclusive 
jurisdiction  to  affirm  or  set  aside  the  order  complained  of  in  whole 
or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection 
(i)  of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as 
added  by  the  Act  of  July  22, 1954  (ch.  559, 68  Stat.  515)  : 
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4(3)  In  the  case  of  a  petition  with  respect  to  an  order  such  subsec¬ 
tion  (1) ,  a  copy  of  the  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  Agriculture, 
or  [upon]  any  officer  designated  by  him  for  that  purpose,  and  there¬ 
upon  the  Secretary  shall  [certify  and]  file  in  the  court  [a  transcript] 
the  record  of  the  proceedings  [and  the  record]  on  which  he  based  his 
order,  as  provided  in  section  MW  of  title  28,  United  States  Code. 
Upon  [such]  the  filing  of  such  petition ,  the  court  shall  have  exclusive 
jurisdiction  to  affirm  or  set  aside  the  order  complained  of  in  whole  or 
in  part”  (21  U.  S.  C.,  sec  346a,  Secretary  of  Health,  Education,  and 
Welfare,  Secretary  of  Agriculture) . 

Sec.  21.  (a)  The  second  and  third  sentences  of  paragraph  (1)  of 
subsection  (f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (52  Stat.  1055) ,  as  amended :  A  copy  of  the  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Secretary  or  other  of¬ 
ficer  designated  by  him  for  that  purpose.  [The  summons  and  peti- 
tion  may  be  served  at  any  place  in  the  United  States.]  The  Secretary 
)  [promptly  upon  service  of  the  summons  and  petition]  thereupon 
shall  [certify  and]  file  in  the  court  the  [transcript]  record  of  the 
proceedings  [and  the  record]  on  which  the  Secretary  based  his  order, 
as  provided  in  section  2112  of  title  28,  United  States  Code  A 

(b)  The  first  sentence  of  paragraph  3  of  subsection  (f)  of  section 
701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055), 
as  amended:  uUpon  the  filing  of  the  petition  referred  to  in  paragraph 
(1)  of  this  subsection,  the  [The]  court  shall  have  jurisdiction  to  affirm 
the  order,  or  to  set  it  aside  in  whole  or  in  part,  temporarily  or  perma¬ 
nently.”  (21  U.  S.  C.,  sec.  371,  Secretary  of  Health,  Education,  and 
Welfare.) 

_  Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  sec¬ 
tion  10  of  the  Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065),  as 
amended :  “A  copy  of  such  petition  shall  forthwith  be  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon 
the  Secretary  shall  [certify  and]  file  in  the  court  [a  transcript  of] 
the  record  of  the  industry  committee  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such 
l  court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside 
f  such  order  in  whole  or  in  part,  so  far  as  it  is  applicable  to  the  pe¬ 
titioner.”  (29  U.  S.  C.,  sec.  210,  Secretary  of  Labor.) 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection 
(f)  of  section  5  of  the  Railroad  Unemployment  Insurance  Act,  as 
amended  (52  Stat.  1100)  :  “Within  fifteen  days  after  receipt  of  service, 
or  within  such  additional  time  as  the  court  may  allow,  the  Board 
shall  [certify  and]  file  with  the  court  in  which  such  petition  has 
been  filed  [a  transcript  of]  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  [such]  the  filing  of  such  petition  the 
court  shall  have  exclusive  jurisdiction  of  the  proceeding  and  of  the 
question  determined  therein,  and  shall  give  precedence  in  the  adjudi¬ 
cation  thereof  over  all  over  civil  cases  not  otherwise  entitled  by  law  to 
precedence.  It  shall  have  power  to  enter  [upon  the  pleadings  and 
transcript  of  the  record,]  a  decree  affirming,  modifying,  or  reversing 
the  decision  of  the  Board,  with  or  without  remanding  the  cause  for 
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rehearing.  *  *  *  No  additional  evidence  shall  be  received  by  the 
court,  but  the  court  may  order  additional  evidence  to  be  taken  before 
the  Board,  and  the  Board  may,  after  hearing  such  additional  evi¬ 
dence,  modify  its  findings  of  fact  and  conclusions  and  file  such  addi¬ 
tional  or  modified  findings  and  conclusions  with  the  court,  and  the 
Board  shall  file  with  the  court  [a  transcript  of]  the  additional 
record”  (45  U.  S.  C.,  sec.  355,  Railroad  Retirement  Board). 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Federal  Seed  Act 
(53  Stat.  1287)  : 

“(c)  Until  [a  transcript  of]  the  record  in  such  hearing  has  been 
filed  in  a  court  of  appeals  as  provided  in  section  410,  the  Secretary  of 
Agriculture  at  any  time,  upon  such  notice  and  in  such  manner  as  he 
deems  proper,  but  only  after  reasonable  opportunity  to  the  person 
to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in  whole 
or  in  part”  (7  U.  S.  C.,  sec.  1599,  Secretary  of  Agriculture). 

(b)  The  second,  third,  and  fourth  paragraphs  of  section  410  of  the 
Federal  Seed  Act  (53  Stat.  1288)  : 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  peti¬ 
tion  to  be  delivered  to  the  Secretary,  and  the  Secretary  shall  [forth¬ 
with  prepare,  certify,  and]  thereupon  file  in  the  court  [a  full  and 
accurate  transcript  of]  the  record  in  such  proceedings,  [including 
the  complaint,  the  evidence,  and  the  report  and  order]  as  provided 
in  section  2112  of  title  28,  United  States  Code.  If  before  such 
[transcript]  record  is  filed,  the  Secretary  amends  or  sets  aside  his 
report  or  order,  in  whole  or  in  part,  the  petitioner  may  amend  the 
petition  within  such  time  as  the  court  may  determine,  on  notice  to  the 
Secretary. 

“At  any  time  after  such  [transcript]  petition  is  filed  the  court,  on 
application  of  the  Secretary,  may  issue  a  temporary  injunction  re¬ 
straining,  to  the  extent  it  deems  proper,  the  person  and  his  officers, 
directors,  agents,  and  employees  from  violating  any  of  the  provisions 
of  the  order  pending  the  final  determination  of  the  appeal. 

“The  evidence  so  taken  or  admitted  [,  duly  certified]  and  filed  as 
aforesaid  as  a  part  of  the  record,  shall  be  considered  by  the  court  as 
the  evidence  in  the  case.  The  proceedings  in  such  cases  in  the  court  of 
appeals  shall  be  made  a  preferred  cause  and  shall  be  expedited  in 
every  way.”  (7  U.  S.  C.,  sec.  1600,  Secretary  of  Agriculture.) 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal 
Seed  Act  (53  Stat.  1288)  : 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  under 
section  409  fails  to  obey  the  order,  the  Secretary  of  Agriculture,  or  the 
United  States,  by  its  Attorney  General,  may  apply  to  the  court  of 
appeals  of  the  United  States,  within  the  circuit  where  the  person 
against  whom  the  order  was  issued  resides  or  has  his  principal  place  of 
business,  for  the  enforcement  of  the  order,  and  shall  [certify  and] 
file  [with  its  application  a  full  and  accurate  transcript  of]  the  record 
in  such  proceedings,  [including  the  complaint,  the  evidence,  the  re¬ 
port,  and  the  order]  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  application  [and  transcript] 
the  court  shall  cause  notice  thereof  to  be  served  upon  the  person 
against  whom  the  order  was  issued”  (7  U.  S.  C.,  sec.  1601,  Secretary 
of  Agriculture) . 
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Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  section 
4.3  of  the  Investment  Company  Act  of  1940,  as  amended  (54  Stat. 
844)  :  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  any  member  of  the  Commis¬ 
sion  or  [upon]  any  officer  thereof  designated  by  the  Commission  for 
that  purpose,  and  thereupon  the  Commission  shall  [certify  and]  file 
in  the  court  [a  transcript  of]  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title  28 ,  United 
States  Code.  Upon  the  filing  of  such  [transcript]  petition  such  court 
shall  have  [exclusive]  jurisdiction,  which  upon  the  filing  of  the  rec¬ 
ord  shall  be  exclusive ,  to  affirm,  modify,  or  set  aside  such  order,  in 
whole  or  in  part”  (15  U.  S.  C.,  sec.  80a-42,  Securities  and  Exchange 
Commission) . 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  section 
213  of  the  Investment  Advisers  Act  of  1940,  as  amended  (54  Stat. 
855)  :  “A  copy  of  such  petition  shall  be  forthwith  [served  upon] 
transmitted  by  the  clerk  of  the  court  to  any  member  of  the  Commis¬ 
sion,  or  [upon]  any  officer  thereof  designated  by  the  Commission 
for  that  purpose,  and  thereupon  the  Commission  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28 , 
United  States  Code.  Upon  the  filing  of  such  [transcript]  petition 
such  court  shall  have  [exclusive]  jurisdiction,  which  upon  the  filing 
of  the  record  shall  be  exclusive ,  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part”  (15  U.  S.  C.,  sec.  80b-13,  Securities  and 
Exchange  Commission) . 

Sec.  27.  (a)  Paragraph  (1)  of  subsection  (b)  of  section  632  of  the 
Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and  Construc¬ 
tion  Act  (60  Stat.  1048)  : 

“(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  applica¬ 
tion  under  section  625  or  section  654,  the  State  agency  through  which 
the  application  was  submitted,  or  if  any  State  is  dissatisfied  with  the 
Surgeon  General’s  action  under  subsection  (a)  of  this  section,  such 
State  may  appeal  to  the  United  States  court  of  appeals  for  the  circuit 
in  which  such  State  is  located  [the  summons  and  notice  of  appeal 
may  be  served  at  any  place  in  the  United  States]  by  filing  with  such 
court  a  notice  of  appeal.  The  'jurisdiction  of  the  court  shall  attach 
upon  the  filing  of  such  notice.  A  copy  of  the  notice  of  appeal  shall 
be  forthwith  transmitted-  by  the  clerk  of  the  court  to  the  Surgeon 
General ,  or  any  officer  designated  by  him  for  that  pa.rpose.  The  Sur¬ 
geon  General  shall  [forthwith  certify  and]  thereupon  file  in  the  court 
the  [transcript]  record  of  the  proceedings  [and  the  record]  on  which 
he  based  his  action,  as  provided  in  section  2112  of  title  28 ,  United 
States  Code. 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  section 
632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey  and 
Construction  Act  (60  Stat.  1048)  : 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substan¬ 
tially  contrary  to  the  weight  of  the  evidence,  shall  be  conclusive ;  but 
the  court,  for  good  cause  shown,  may  remand  the  case  to  the  Surgeon 
General  to  take  further  evidence,  and  the  Surgeon  General  may 
thereupon  make  new  or  modified  findings  of  fact  and  may  modify 
his  previous  action,  shall  [certify  to]  file  in  the  court  the  [tran- 
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script  and]  record  of  the  further  proceedings”  (42  U.  S.  C.,  sec.  291j, 
Public  Health  Service) . 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the 
Sugar  Act  of  1948  (61  Stat.  927)  :  “Within  thirty  days  after  the  filing 
of  said  appeal  the  Secretary  shall  file  with  the  court  the  [originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  him  upon  the 
hearing  involved,  a  like  copy  of  his  decision  thereon,  a  full  statement 
in  writing  of  the  facts  and  grounds  for  his  decisions  as  found  and 
given  by  him]  record  upon  which  the  decision  complained  of  was  en¬ 
tered,  as  provided  in  section  2112  of  title  28 ,  United  States  Code ,  and 
a  list  of  all  interested  persons  to  whom  he  has  mailed  or  otherwise  de¬ 
livered  a  copy  of  said  notice  of  appeal”  (7  U.  S.  C.,  sec.  1115,  Secretary 
of  Agriculture  (District  of  Columbia  Circuit  only) ) . 

Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section 
14  of  the  Internal  Security  Act  of  1950  (64  Stat.  1001)  :  “A  copy  of 
such  petition  shall  be  forthwith  [served  upon]  transmitted  by  the  clerk 
of  the  court  to  the  Board,  and  thereupon  the  Board  shall  [certify  and] 
file  in  the  court  [a  transcript  of]  the  [entire]  record  in  the  proceed¬ 
ing,  [including  all  evidence  taken  and  the  report  and  order  of  the 
Board]  as  provided  in  section  2112  of  title  28,  United  States  Code. 
[Thereupon]  Upon  the  filing  of  such  petition  the  court  shall  have  ju¬ 
risdiction  of  the  proceeding  and  shall  have  power  to  affirm  or  set  aside 
the  order  of  the  Board ;  but  the  court  may  in  its  discretion  and  upon 
its  own  motion  transfer  any  action  so  commenced  to  the  United  States 
Court  of  Appeals  for  the  circuit  wherein  the  petitioner  resides”  (50 
U.  S.  C.,  sec.  793,  Subversive  Activities  Control  Board) . 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the  Internal  Security 
Act  of  1950  (64  Stat,  1028)  : 

“(e)  Until  [a  transcript  of]  the  record  in  a  case  shall  have  been  filed 
in  a  court,  as  hereinafter  provided,  the  Board  may  at  any  time,  upon 
reasonable  notice  and  in  such  manner  as  it  shall  deem  proper,  modify 
or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it”  (50  U.  S.  C.,  sec.  820,  Detention  Review  Board) . 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  111  of 
the  Internal  Security  Act  of  1950  (64  Stat.  1028)  :  “The  Board  shall 
thereupon  file  in  the  court  [a  duly  certified  transcript  of]  the  [entire] 
record  of  the  proceedings  before  the  Board  with  respect  to  the  matter 
concerning  which  judicial  review  is  sought,  [including  all  evidence 
upon  which  the  order  complained  of  was  entered,  the  findings  and 
order  of  the  Board]  as  provided  in  section  2112  of  title  28,  United 
States  code.  *  *  *  [Thereupon]  Upon  the  filing  of  such  petition  the 
court  shall  have  jurisdiction  of  the  proceeding,  which  upon  the  fling 
of  the  record  with  it  shall  be  exclusive,  and  shall  have  power  to  affirm, 
modify,  or  set  aside,  or  to  enforce  as  modified  the  order  of  the  Board” 
(50  U.  S.  C.,  sec.  821,  Detention  Review  Board) . 

(c)  The  first  sentence  of  subsection  (d)  of  section  111  of  the  In¬ 
ternal  Security  Act  of  1950  (60  Stat.  1029)  : 

“(d)  If  either  party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence  and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board  or  its  hearing  examiner  the  court  may  order  such 
additional  evidence  to  be  taken  before  the  Board  or  its  hearing  ex- 
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aminer  and  to  be  made  a  part  of  the  [transcript]  record ”  (50  U.  S.  C., 
sec.  821,  Detention  Review  Board). 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (04  Stat. 
1130)  : 

“Sec.  6.  [Within  the  time  prescribed  by,  and  in  accordance  with 
the  requirements  of,  rules  promulgated  by  the  court  of  appeals  in 
which  the  proceeding  is  pending,  unless]  Unless  the  proceeding  has 
been  terminated  on  a  motion  to  dismiss  the  petition,  the  agency  shall 
file  in  the  office  of  the  clerk  of  the  court  of  appeals  in  which  the  pro¬ 
ceeding  is  pending  the  record  on  review,  [duly  certified,  consisting  of 
the  pleadings,  evidence,  and  proceedings  before  the  agency,  or  such 
portions  thereof  as  such  rules  shall  require  to  be  included  in  such 
record,  or  such  portions  thereof  as  the  petitioner  and  the  agency, 
with  the  approval  of  the  court  of  appeals,  shall  agree  upon  in  writing] 
as  provided  in  section  2112  of  title  28,  United  States  Code”  (5  U.  S.  C., 
sec.  1036,  Federal  Communications  Commission,  Secretary  of  Agri¬ 
culture,  Federal  Maritime  Board,  Maritime  Administration,  Atomic 
Energy  Commission) . 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act  of 
December  29,  1950  (64  Stat.  1131)  :  “The  agency  may  modify  its 
findings  of  fact,  or  make  new  findings,  by  reason  of  the  additional 
evidence  so  taken  and  may  modify  or  set  aside  its  order  and  shall  file 
[a  certified  transcript  of]  in  the  court  such  additional  evidence,  such 
modified  findings  or  new  findings,  and  such  modified  order  or  the 
order  setting  aside  the  original  order”  (5  U.  S.  C.,  sec.  1037,  Federal 
Communications  Commission,  Secretary  of  Agriculture,  Federal 
Maritime  Board,  Maritime  Administration,  Atomic  Energy  Com¬ 
mission)  . 

Sec.  32.  Subsection  (b)  of  section  207  of  the  Act  of  September  23, 
1950,  as  amended  (64  Stat.  974),  last  three  sentences:  “ The  local  edu¬ 
cational  agency  affected  may  file  with  the  court  a  petition  to  review 
such  action.  A  copy  of  the  petition  shall  be  forthwith  transmitted, 
by  the  cleric  of  the  court  to  the  Commissioner,  or  any  officer  designated 
by  him  for  that  purpose.  Upon  the  filing  of  the  petition  the  court 
shall  have  jurisdiction  to  affirm  or  set  aside  the  action  of  the  Com¬ 
missioner  in  whole  or  in  part .”  (20  U.  S.  C.,  sec.  277,  Commissioner 
of  Education) . 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection  (b)  of  sec¬ 
tion  207  of  the  International  Claims  Settlement  Act  of  1949,  as 
amended  (69  Stat.  564)  :  “Such  petition  for  review  must  be  filed  within 
sixty  days  after  the  date  of  mailing  of  the  final  order  of  denial  by 
said  designee  and  a  copy  shall  forthwith  be  transmitted  to  the  said 
designee  by  the  clerk  of  the  court  [must  be  served  on  the  said  desig¬ 
nee].  Within  forty-five  days  after  receipt  [service]  of  such  petition 
for  review,  or  within  such  further  time  as  the  court  may  grant  for 
good  cause  shown,  said  designee  shall  file  an  answer  thereto,  and  shall 
[certify  and]  file  with  the  court  [a  transcript  of]  the  [entire]  record 
of  the  proceedings  with  respect  to  such  claim,  as  provided  in  section 
2112  of  title  28,  United  States  Code.”  (22  U.  S.  C.,  sec.  1631f,  Attor¬ 
ney  General). 

Sec.  34.  The  second  and  third  sentences  of  section  9  of  the  Bank 
Holding  Company  Act  of  1956  (70  Stat.  138)  : 
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“A  copy  of  such  petition  shall  be  forthwith  transmitted  to  the 
Board  by  the  clerk  of  the  court  [served  upon  the  Board],  and  there¬ 
upon  the  Board  shall  [certify  and]  file  in  the  court  [a  transcript  of] 
the  record  made  before  the  Board,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  petition  [the 
transcript]  the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or 
modify  the  order  of  the  Board  and  to  require  the  Board  to  take  such 
action  with  regard  to  the  matter  under  review  as  the  court  deems 
proper.”  (12  U.  S.  C.,  sec.  1848,  Board  of  Governors  of  the  Federal 
Reserve  System). 

Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or  modify  any 
provision  of  the  Administrative  Procedure  Act. 


85th  CONGRESS 
2d  Session 


Calendar  No.  2178 


[Report  No.  2129] 


IN  THE  SENATE  OE  THE  UNITED  STATES 

August  6  (legislative  day,  July  8),  1957 
Read  twice  and  referred  to  the  Committee  on  the  Judiciary 

August  4, 1958 

Reported  by  Mr.  Eastland,  without  amendment 


AN  ACT 

To  authorize  the  abbreviation  of  the  record  on  the  review  or 
enforcement  of  orders  of  administrative  agencies  by  the  courts 
of  appeals  and  the  review  or  enforcement  of  such  orders  on 
the  original  papers  and  to  make  uniform  the  law  relating  to 
the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  analysis  of  chapter  133  of  title  28  of  the  United 

4  States  Code,  immediately  preceding  section  2101  of  such 

5  title,  is  amended  by  inserting  at  the  end  thereof  the  following 
(i  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 
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“Sec.  2.  Chapter  133  of  title  28  of  the  United  States 
Code  is  amended  by  inserting  at  the  end  of  such  chapter  im¬ 
mediately  following  section  2111  an  additional  section,  as 
follows : 

“§  2112.  Record  on  review  and  enforcement  of  agency  orders 
“  (a)  The  several  courts  of  appeals  shall  have  power 
to  adopt,  with  the  approval  of  the  Judicial  Conference  of  the 
United  States,  rules,  which  so  far  as  practicable  shall  be 
uniform  in  all  such  courts  prescribing  the  time  and  manner  of 
filing  and  the  contents  of  the  record  in  all  proceedings  insti¬ 
tuted  in  the  courts  of  appeals  to  enjoin,  set  aside,  suspend, 
modify,  or  otherwise  review  or  enforce  orders  of  administrative 
agencies,  hoards,  commissions,  and  officers,  to  the  extent 
that  the  applicable  statute  does  not  specifically  prescribe 
such  time  or  manner  of  filing  or  contents  of  the  record.  Such 
rules  may  authorize  the  agency,  board,  commission,  or  officer 
to  file  in  the  court  a  certified  list  of  the  materials  comprising 
the  record  and  retain  and  hold  for  the  court  all  such  materials 
and  transmit  the  same  or  any  part  thereof  to  the  court,  when 
and  as  required  by  it,  at  any  time  prior  to  the  final  determi¬ 
nation  of  the  proceeding,  and  such  filing  of  such  certified  list 
of  the  materials  comprising  the  record  and  such  subsequent 
transmittal  of  any  such  materials  when  and  as  required  shall 
be  deemed  full  compliance  with  any  provision  of  law  requir- 
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mg  the  filing  of  the  record  in  the  court.  The  record  in  such 
proceedings  shall  be  certified  and  filed  in  or  held  for  and 
transmitted  to  the  court  of  appeals  by  the  agency,  board, 
commission,  or  officer  concerned  within  the  time  and  in  the 
manner  prescribed  by  such  rules.  If  proceedings  have  been 
instituted  in  two  or  more  courts  of  appeals  with  respect  to  the 
same  order  the  agency,  board,  commission,  or  officer  con¬ 
cerned  shall  file  the  record  in  that  one  of  such  courts  in  which 
a  proceeding  with  respect  to  such  order  was  first  instituted. 
The  other  courts  in  which  such  proceedings  are  pending 
shall  thereupon  transfer  them  to  the  court  of  appeals  in 
which  the  record  has  been  filed.  For  the  convenience  of 
the  parties  in  the  interest  of  justice  such  court  may  there¬ 
after  transfer  all  the  proceedings  with  respect  to  such  order 
to  any  other  court  of  appeals. 

“  (b)  The  record  to  be  filed  in  the  court  of  appeals  in 
such  a  proceeding  shall  consist  of  the  order  sought  to  be  re¬ 
viewed  or  enforced,  the  findings  or  report  upon  which  it  is 
based,  and  the  pleadings,  evidence,  and  proceedings  before 
the  agency,  board,  commission,  or  officer  concerned,  or  such 
portions  thereof  ( 1 )  as  the  said  rules  of  the  court  of  appeals 
may  require  to  be  included  therein,  or  (2)  as  the  agency, 
board,  commission,  or  officer  concerned,  the  petitioner  for 
review  or  respondent  in  enforcement,  as  the  case  may  be, 
and  any  intervenor  in  the  court  proceeding  by  written  stip- 
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illation  filed  with  the  agency,  board,  commission,  or  officer 
concerned  or  in  the  court  in  any  such  proceeding  may  con¬ 
sistently  with  the  rules  of  such  court  designate  to  be  included 
therein,  or  (3)  as  the  court  upon  motion  of  a  party  or,  after 
a  prehearing  conference,  upon  its  own  motion  may  by  order 
in  any  such  proceeding  designate  to  be  included  therein. 
Such  a  stipulation  or  order  may  provide  in  an  appropriate  case 
that  no  record  need  be  filed  in  the  court  of  appeals.  If,  how¬ 
ever,  the  correctness  of  a  finding  of  fact  by  the  agency,  board, 
commission,  or  officer  is  in  question  all  of  the  evidence  before 
the  agency,  hoard,  commission,  or  officer  shall  be  included  in 
the  record  except  such  as  the  agency,  board,  commission,  or 
officer  concerned,  the  petitioner  for  review  or  respondent  in 
enforcement,  as  the  case  may  be,  and  any  intervenor  in  the 
court  proceeding  by  written  stipulation  filed  with  the  agency, 
board,  commission,  or  officer  concerned  or  in  the  court  agree 
to  omit  as  wholly  immaterial  to  the  questioned  finding.  If 
there  is  omitted  from  the  record  any  portion  of  the  proceed¬ 
ings  before  the  agency,  board,  commission,  or  officer  which 
the  court  subsequently  determines  to  he  proper  for  it 
to  consider  to  enable  it  to  review  or  enforce  the  order  in 
question  the  court  may  direct  that  such  additional  portion 
of  the  proceedings  be  filed  as  a  supplement  to  the  record. 
The  agency,  hoard,  commission,  or  officer  concerned  may, 
at  its  option  and  without  regard  to  the  foregoing  provisions 
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of  this  subsection,  and  if  so  requested  by  the  petitioner  for 
review  or  respondent  in  enforcement  shall,  file  in  the  court 
the  entire  record  of  the  proceedings  before  it  without 
abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  con¬ 
cerned  may  transmit  to  the  court  of  appeals  the  original 
papers  comprising  the  whole  or  any  part  of  the  record  or 
any  supplemental  record,  otherwise  true  copies  of  such  papers 
certified  by  an  authorized  officer  or  deputy  of  the  agency, 
board,  commission,  or  officer  concerned  shall  be  transmitted. 
Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  be  returned  to  the  agency,  board,  commission,  or  officer 
concerned  upon  the  final  determination  of  the  review  or 
enforcement  proceeding.  Pending  such  final  determination 
any  such  papers  may  be  returned  by  the  court  temporarily  to 
the  custody  of  the  agency,  board,  commission,  or  officer  con¬ 
cerned  if  needed  for  the  transaction  of  the  public  business. 
Certified  copies  of  any  papers  included  in  the  record  or  any 
supplemental  record  may  also  be  returned  to  the  agency, 
board,  commission,  or  officer  concerned  upon  the  final  deter¬ 
mination  of  review  or  enforcement  proceedings. 

“(d)  The  provisions  of  this  section  are  not  applicable  to 
proceedings  to  review  decisions  of  the  Tax  Court  of  the 
United  States  or  to  proceedings  to  review  or  enforce  those 
orders  of  administrative  agencies,  boards,  commissions,  or 
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1  officers  which  are  by  law  reviewable  or  enforceable  by  the 

2  district  courts.” 

3  Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of 

4  section  5  of  the  Federal  Trade  Commission  Act,  as  amended 

5  (52  Stat.  112),  is  amended  to  read  as  follows:  “Until  the 

6  expiration  of  the  time  allowed  for  filing  a  petition  for  review, 

7  if  no  such  petition  has  been  duly  filed  within  such  time,  or,  if 
g  a  petition  for  review  has  been  filed  within  such  time  then 
9  until  the  record  in  the  proceeding  has  been  filed  in  a  court 

10  of  appeals  of  the  United  States,  as  hereinafter  provided,  the 

11  Commission  may  at  any  time,  upon  such  notice  and  in  such 

12  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 

13  or  in  part,  any  report  or  any  order  made  or  issued  by  it 

14  under  this  section.” 

15  (b)  The  second  and  third  sentences  of  subsection  (c) 

16  of  section  5  of  the  Federal  Trade  Commission  Act,  as 

17  amended  (52  Stat.  112-113),  are  amended  to  read  as  f ol- 

18  lows:  “A  copy  of  such  petition  shall  be  forthwith  trans- 

19  mitted  by  the  clerk  of  the  court  to  the  Commission,  and 

20  thereupon  the  Commission  shall  file  in  the  court  the  record 

21  in  the  proceeding,  as  provided  in  section  2112  of  title  28, 

22  United  States  Code.  Upon  such  filing  of  the  petition  the 

23  court  shall  have  jurisdiction  of  the  proceeding  and  of  the 

24  question  determined  therein  concurrently  with  the  Commis- 

25  sion  until  the  filing  of  the  record  and  shall  have  power  to 
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make  and  enter  a  decree  affirming,  modifying,  or  setting 
aside  the  order  of  the  Commission,  and  enforcing  the  same 
to  the  extent  that  such  order  is  affirmed  and  to  issue  such 
writs  as  are  ancillary  to  its  jurisdiction  or  are  necessary  in 
its  judgment  to  prevent  injury  to  the  public  or  to  com¬ 
petitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended  (52  Stat.  113),  is  amended 
to  read  as  follows: 

“  (d)  Upon  the  filing  of  the  record  with  it  the  jurisdic¬ 
tion  of  the  court  of  appeals  of  the  United  States  to  affirm, 
enforce,  modify,  or  set  aside  orders  of  the  Commission  shall 
be  exclusive.” 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph 
of  section  11  of  the  Act  of  October  15,  1914,  as  amended 
(64  Stat.  1127) ,  is  amended  to  read  as  follows:  “Until  the 
record  in  such  hearing  shall  have  been  filed  in  a  United 
States  court  of  appeals,  as  hereinafter  provided,  the  Commis¬ 
sion  or  Board  may  at  any  time,  upon  such  notice,  and  in  such 
manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole 
or  in  part,  any  report  or  any  order  made  or  issued  by  it 
under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  para¬ 
graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
amended  (64  Stat.  1127) ,  are  amended  to  read  as  follows: 


8 


1  “If  such  person  fails  or  neglects  to  obey  such  order  of  the 

2  Commission  or  Board  while  the  same  is  in  effect,  the  Com- 

3  mission  or  Board  may  apply  to  the  United  States  court  of 

4  appeals,  within  any  circuit  where  the  violation  complained 

5  of  was  or  is  being  committed  or  where  such  person  resides 

6  or  carries  on  business,  for  the  enforcement  of  its  order,  and 

7  shall  file  the  record  in  the  proceeding,  as  provided  in  section 

8  2112  of  title  28,  United  States  Code.  Upon  such  filing  of 

9  the  application  the  court  shall  cause  notice  thereof  to  be 

10  served  upon  such  person,  and  thereupon  shall  have  jurisdic- 

11  tion  of  the  proceeding  and  of  the  question  determined  therein 

12  concurrently  with  the  Commission  or  Board  until  the  filing 

13  of  the  record,  and  shall  have  power  to  make  and  enter  a 
decree  affirming,  modifying,  or  setting  aside  the  order  of 

^  the  Commission  or  Board.” 

16  (c)  The  second  and  third  sentences  of  the  fourth  para- 

^  graph  of  section  11  of  the  Act  of  October  15,  1914,  as 
^  amended  (64  Stat.  1128) ,  are  amended  to  read  as  follows: 
^  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Commission  or  Board  and 
thereupon  the  Commission  or  Board  shall  file  in  the  court 
J2j  the  record  in  the  proceeding,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  the  same  jurisdiction  to  affirm, 
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set  aside,  or  modify  the  order  of  the  Commission  or  Board 
as  in  the  case  of  an  application  by  the  Commission  or  Board 
for  the  enforcement  of  its  order,  and  the  findings  of  the 
Commission  or  Board  as  to  the  facts,  if  supported  by  sub¬ 
stantial  evidence,  determined  as  provided  in  section  10  (e) 
of  the  Administrative  Procedure  Act,  shall  in  like  manner 
be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of 
October  15,  1914,  as  amended  (64  Stat.  1128) ,  is  amended 
to  read  as  follows : 

“Upon  the  filing  of  the  record  with  it  the  jurisdiction 
of  the  United  States  court  of  appeals  to  enforce,  set  aside, 
or  modify  orders  of  the  Commission  or  Board  shall  be 
exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  para¬ 
graph  of  section  2  of  the  Act  of  July  28,  1916  (39  Stat. 
425),  are  amended  to  read  as  follows:  “A  copy  of  such 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Post  Office  Department  and  thereupon  the  said 
Department  shall  file  in  the  court  the  record,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  to 
affirm,  set  aside  or  modify  the  order  of  the  Department.” 
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Sec.  6.  (a)  Subsection  (c)  of  section  203  of  the 
Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  is 
amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has  been  filed 
in  a  court  of  appeals  of  the  United  States,  as  provided  in 
section  204,  the  Secretary  at  any  time,  upon  such  notice 
and  in  such  manner  as  he  deems  proper,  but  only  after 
reasonable  opportunity  to  the  packer  to  be  heard,  may 
amend  or  set  aside  the  report  or  order,  in  whole  or  in  part.” 

(b)  Subsections  (b),  (c) ,  and  (d)  of  section  204  of 
the  Packers  and  Stockyards  Act,  1921  (42  Stat.  162),  are 
amended  to  read  as  follows: 

“(b)  The  clerk  of  the  court  shall  immediately  cause 
a  copy  of  the  petition  to  be  delivered  to  the  Secretary,  and 
the  Secretary  shall  thereupon  file  in  the  court  the  record 
in  such  proceedings,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  If  before  such  record  is  filed  the 
Secretary  amends  or  sets  aside  his  report  or  order,  in  whole 
or  in  part,  the  petitioner  may  amend  the  petition  within  such 
time  as  the  court  may  determine,  on  notice  to  the  Secretary. 

“(c)  At  any  time  after  such  petition  is  filed,  the  court, 
on  application  of  the  Secretary,  may  issue  a  temporal 
injunction,  restraining,  to  the  extent  it  deems  proper,  the 
packer  and  his  officers,  directors,  agents,  and  employees, 
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from  violating  any  of  the  provisions  of  the  order  pending 
the  final  determination  of  the  appeal. 

“(d)  The  evidence  so  taken  or  admitted,  and  filed  as 
aforesaid  as  a  part  of  the  record,  shall  he  considered  by  the 
court  as  the  evidence  in  the  case.  The  proceedings  in  such 
cases  in  the  court  of  appeals  shall  be  made  a  preferred  cause 
and  shall  be  expedited  in  every  way.” 

(c)  The  first  sentence  of  subsection  (h)  of  section  204 
of  the  Packers  and  Stockyards  Act,  1921  (42  Stat.  162) ,  is 
amended  to  read  as  follows : 

“  (h)  The  court  of  appeals  shall  have  jurisdiction,  which 
upon  the  filing  of  the  record  with  it  shall  be  exclusive,  to  re¬ 
view,  and  to  affirm,  set  aside,  or  modify,  such  orders  of  the 
Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari,  as  provided  in  section  1254  of 
title  28,  if  such  writ  is  duly  applied  for  within  sixty  days 
after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  and  fourth  sentences  of  para¬ 
graph  (a)  of  section  6  of  the  Commodity  Exchange  Act 
(42  Stat.  1001),  are  amended  to  read  as  follows:  “The 
clerk  of  the  court  in  which  such  a  petition  is  filed  shall 
immediately  cause  a  copy  thereof  to  be  delivered  to  the 
Secretary  of  Agriculture,  Chairman  of  said  Commission,  or 
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any  member  thereof,  and  the  said  Commission  shall  there¬ 
upon  file  in  the  court  the  record  in  such  proceedings,  as 
provided  in  section  2112  of  title  28,  United  States  Code. 
The  testimony  and  evidence  taken  or  submitted  before  the 
said  Commission,  duly  filed  as  aforesaid  as  a  part  of  the 
record,  shall  he  considered  by  the  court  as  the  evidence  in 
the  case.” 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b) 
of  section  6  of  the  Commodity  Exchange  Act  (42  Stat. 
1002),  as  amended,  are  amended  to  read  as  follows:  “A 
copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  of  Agriculture  and  there¬ 
upon  the  Secretary  of  Agriculture  shall  file  in  the  court  the 
record  theretofore  made,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  the  petition  the 
court  shall  have  jurisdiction  to  affirm,  to  set  aside,  or  modify 
the  order  of  the  Secretary  of  Agriculture,  and  the  findings  of 
the  Secretary  of  Agriculture  as  to  the  facts,  if  supported  by 
the  weight  of  evidence,  shall  in  like  manner  be  conclusive.” 

Sec.  8.  The  third  and  fourth  sentences  of  the  second 
paragraph  of  subsection  (b)  of  section  641  of  the  Tariff  Act 
of  1930,  as  amended  (49  Stat.  865),  are  amended  to  read 
as  follows:  “A  copy  of  such  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  the 
Treasury,  or  any  officer  designated  by  him  for  that  purpose, 
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and  thereupon  the  Secretary  of  the  Treasury  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  exclusive  jurisdiction  to  affirm,  modify,  or  set 
aside  such  order,  in  whole  or  in  part.” 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section 
9  of  the  Securities  Act  of  1933  (48  Stat.  80)  is  amended 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Commission, 
and  thereupon  the  Commission  shall  file  in  the  court  the 
record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.” 

Sec.  10.  The  second  and  third  sentences  of  subsection 
(a)  of  section  25  of  the  Securities  Exchange  Act  of  1934 
(48  Stat.  901)  are  amended  to  read  as  follows:  “A  copy 
of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission,  and  there¬ 
upon  the  Commission  shall  file  in  the  court  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
fifing  of  such  petition  such  court  shall  have  jurisdiction, 
which  upon  the  filing  of  the  record  shall  be  exclusive,  to 
affirm,  modify,  and  enforce  or  set  aside  such  order,  in  whole 
or  in  part.” 
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Sec.  11.  The  third  sentence  of  subsection  (c)  of  sec¬ 
tion  18  of  the  Act  of  June  18,  1934  (48  Stat.  1002),  is 
amended  to  read  as  follows:  “The  clerk  of  the  court  in  which 
such  a  petition  is  filed  shall  immediately  cause  a  copy  thereof 
to  be  delivered  to  the  Board  and  it  shall  thereupon  file  in  the 
court  the  record  in  the  proceedings  held  before  it  under 
this  section,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  sec¬ 
tion  402  of  the  Communications  Act  of  1934,  as  amended 
(66  Stat.  719),  is  amended  to  read  as  follows:  “Within 
thirty  days  after  the  filing  of  an  appeal,  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

Sec.  13.  (a)  Subsection  (d)  of  section  10  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended  (61  Stat.  147), 
is  amended  to  read  as  follows : 

“  (d)  Until  the  record  in  a  case  shall  have  been  filed  in 
a  court,  as  hereinafter  provided,  the  Board  may  at  any  time 
upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding 
or  order  made  or  issued  by  it.” 

(b)  The  first,  second,  fifth  and  seventh  sentences  of 
subsection  (e)  of  section  10  of  the  National  Labor  Relations 
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Act,  as  amended  (61  Stat.  147),  are  amended  to  read  as 
follows : 

“(e)  The  Board  shall  have  power  to  petition  any  court 
of  appeals  of  the  United  States,  or  if  all  the  courts  of  appeals 
to  which  application  may  be  made  are  in  vacation,  any  dis¬ 
trict  court  of  the  United  States,  within  any  circuit  or  dis¬ 
trict,  respectively,  wherein  the  unfair  labor  practice  in  ques¬ 
tion  occurred  or  wherein  such  person  resides  or  transacts 
business,  for  the  enforcement  of  such  order  and  for  appro¬ 
priate  temporary  relief  or  restraining  order,  and  shall  file  in 
the  court  the  record  in  the  proceedings,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  to  make 
and  enter  a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board.  *  *  *  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence  and  shall  show 
to  the  satisfaction  of  the  court  that  such  additional  evidence 
is  material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  hearing  before  the 
Board,  its  member,  agent,  or  agency,  the  court  may 
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order  such  additional  evidence  to  be  taken  before  the  Board, 
its  member,  agent,  or  agency,  and  to  be  made  a  part 
of  the  record.  *  *  *  Upon  the  filing  of  the  record  with  it  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment 
and  decree  shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  appropriate  United  States  court 
of  appeals  if  application  was  made  to  the  district  court  as 
hereinabove  provided,  and  by  the  Supreme  Court  of  the 
United  States  upon  writ  of  certiorari  or  certification  as  pro¬ 
vided  in  section  1254  of  title  28.” 

(c)  The  second  and  third  sentences  of  subsection  (f)  of 
section  10  of  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  148) ,  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  the  record  in  the  proceeding,  certified 
by  the  Board,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an  application 
by  the  Board  under  subsection  (e)  of  this  section,  and  shall 
have  the  same  jurisdiction  to  grant  to  the  Board  such  tem¬ 
porary  relief  or  restraining  order  as  it  deems  just  and  proper, 
and  in  like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  prder  of  the  Board;  the  findings  of  the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


17 


Board  with  respect  to  questions  of  fact  if  supported  by  sub¬ 
stantial  evidence  on  the  record  considered  as  a  whole  shall  in 
like  manner  be  conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of  subsection 
(h)  of  section  4  of  the  Federal  Alcohol  Administration  Act 
(49  Stat.  980) ,  as  amended,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  the  Secretary,  or  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary 
shall  file  in  the  court  the  record  upon  which  the  order  com¬ 
plained  of  was  entered,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of  subsection 
(a)  of  section  24  of  the  Public  Utility  Holding  Company 
Act  of  1935  (49  Stat.  834) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission, 
or  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
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1  shall  have  jurisdiction,  which  upon  the  filing  of  the  record 

2  shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order, 

3  in  whole  or  in  part.” 

4  Sec.  16.  (a)  Subsection  (a)  of  section  318  of  the 

5  Federal  Power  Act,  as  amended  (49  Stat.  860) ,  is  amended 

6  by  inserting  at  the  end  thereof  an  additional  sentence  read- 

7  ing  as  follows:  “Until  the  record  in  a  proceeding  shall  have 

8  been  filed  in  a  court  of  appeals,  as  provided  in  subsection 

9  (b) ,  the  Commission  may  at  any  time,  upon  reasonable 

10  notice  and  in  such  manner  as  it  shall  deem  proper,  modify 

11  or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or 

12  issued  by  it  under  the  provisions  of  this  Act.” 

13  (b)  The  second  and  third  sentences  of  subsection  (b) 

14  of  section  313  of  the  Federal  Power  Act,  as  amended  (49 

15  Stat.  860) ,  are  amended  to  read  as  follows:  “A  copy  of  such 
lb  petition  shall  forthwith  be  transmitted  by  the  clerk  of  the 

17  court  to  any  member  of  the  Commission  and  thereupon  the 

18  Commission  shall  file  with  the  court  the  record  upon  which 

19  the  order  complained  of  was  entered,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of 

21  such  petition  such  court  shall  have  jurisdiction,  which  upon 

22  the  filing  of  the  record  with  it  shall  be  exclusive,  to  affirm, 
2,>  modify,  or  set  aside  such  order  in  whole  or  in  part.” 

21  Sec.  17.  The  second  and  third  sentences  of  subsection 
25  (b)  of  section  611  of  the  Merchant  Marine  Act,  1936,  as 
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4  amended  (52  Stat.  961),  are  amended  to  read  as  follows: 

2  “A  copy  of  such  petition  shall  be  forthwith  transmitted  by 

3  the  clerk  of  the  court  to  any  member  of  the  Commission, 

4  or  any  officer  thereof  designated  by  the  Commission  for  that 

5  purpose,  and  thereupon  the  Commission  shall  file  in  the  court 

6  the  record  upon  which  the  order  complained  of  was  entered, 

7  as  provided  in  section  2112  of  title  28,  United  States  Code, 
g  Upon  the  filing  of  such  petition  such  court  shall  have  exclu- 
9  sive  jurisdiction  to  determine  whether  such  cancellation  or 

40  default  was  without  just  cause,  and  to  affirm  or  set  aside 
44  such  order.” 

42  Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil 

43  Aeronautics  Act  of  1938  (52  Stat.  1024) ,  is  amended 

14  to  read  as  follows: 

15  “  (c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth- 

16  with  transmitted  to  the  Board  by  the  clerk  of  the  court; 

17  and  the  Board  shall  thereupon  file  in  the  court  the  record, 

18  if  any,  upon  which  the  order  complained  of  was  entered,  as 

19  provided  in  section  2112  of  title  28,  United  States  Code.” 

20  Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the 

21  Natural  Gas  Act  (52  Stat.  831),  is  amended  by  inserting 

22  at  the  end  thereof  an  additional  sentence  reading  as  follows : 

23  “Until  the  record  in  a  proceeding  shall  have  been  filed  in 

24  a  court  of  appeals,  as  provided  in  subsection  (b) ,  the  Com- 

25  mission  may  at  any  time,  upon  reasonable  notice  and  in 
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such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it  under  the  provisions  of  this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b) 
of  section  19  of  the  Natural  Gas  Act  (52  Stat.  831),  are 
amended  to  read  as  follows:  “A  copy  of  such  petition  shall 
forthwith  be  transmitted  by  the  clerk  of  the  court  to  any 
member  of  the  Commission  and  thereupon  the  Commission 
shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  peti¬ 
tion  such  court  shall  have  jurisdiction,  which  upon  the  filing 
of  the  record  with  it  shall  he  exclusive,  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  para¬ 
graph  (2)  of  subsection  (i)  of  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as  added  by  the  Act  of 
July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended  to 
read  as  follows: 

“(2)  In  the  case  of  a  petition  with  respect  to  an 
order  under  subsection  (d)  (5)  or  (e),  a  copy  of  the 
petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary,  or  any  officer  designated  by  him 
for  that  purpose,  and  thereupon  the  Secretary  shall  file  in 
the  court  the  record  of  the  proceedings  on  which  he  based 
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his  order,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 
have  exclusive  jurisdiction  to  affirm  or  set  aside  the  order 
complained  of  in  whole  or  in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3) 
of  subsection  (i)  of  section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  added  by  the  Act  of  July  22,  1954 
(ch.  559,  68  Stat.  515) ,  are  amended  to  read  as  follows: 

“  (3)  In  the  case  of  a  petition  with  respect  to  an  order 
under  subsection  (1) ,  a  copy  of  the  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Secretary 
of  Agriculture,  or  any  officer  designated  by  him  for  that 
purpose,  and  thereupon  the  Secretary  shall  file  in  the  court 
the  record  of  the  proceedings  on  which  he  based  his  order, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition,  the  court  shall  have  ex¬ 
clusive  jurisdiction  to  affirm  or  set  aside  the  order  com¬ 
plained  of  in  whole  or  in  part.” 

Sec.  21.  (a)  The  second  and  third  sentences  of  para¬ 
graph  (1)  of  subsection  (f)  of  section  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as 
amended,  are  amended  to  read  as  follows:  “A  copy  of 
the  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Secretary  or  other  officer  designated  by  him 
for  that  purpose.  The  Secretary  thereupon  shall  file  in  the 
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court  the  record  of  the  proceedings  on  which  the  Secretary 
based  his  order,  as  provided  in  section  2112  of  title  28, 
United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (3)  of  subsection 
(f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (52  Stat.  1055),  as  amended,  is  amended  to  read  as 
follows:  “Upon  the  filing  of  the  petition  referred  to  in  para¬ 
graph  ( 1 )  of  this  subsection,  the  court  shall  have  jurisdiction 
to  affirm  the  order,  or  to  set  it  aside  in  whole  or  in  part, 
temporarily  or  permanently.” 

Sec.  22.  The  second  and  third  sentences  of  subsection 
(a)  of  section  10  of  the  Fair  Labor  Standards  Act  of  1938 
(52  Stat.  1065),  as  amended,  are  amended  to  read  as  fol¬ 
lows:  “A  copy  of  such  petition  shall  forthwith  be  transmit¬ 
ted  by  the  clerk  of  the  court  to  the  Secretary,  and  thereupon 
the  Secretary  shall  file  in  the  court  the  record  of  the  indus¬ 
try  committee  upon  which  the  order  complained  of  was  en¬ 
tered,  as  provided  in  section  2112  of  title  28,  United  States 
Code.  Upon  the  filing  of  such  petition  such  court  shall 
have  exclusive  jurisdiction  to  affirm,  modify,  or  set  aside 
such  order  in  whole  or  in  part,  so  far  as  it  is  applicable  to 
the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of 
subsection  (f)  of  section  5  of  the  Eailroad  Unemployment 
Insurance  Act,  as  amended  (52  Stat.  1100),  are  amended 
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to  read  as  follows:  “Within  fifteen  days  after  receipt  of 
service,  or  within  such  additional  time  as  the  court  may  al¬ 
low,  the  Board  shall  file  with  the  court  in  which  such  peti¬ 
tion  has  been  filed  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  exclusive  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein,  and  shall 
give  precedence  in  the  adjudication  thereof  over  all  other 
civil  cases  not  otherwise  entitled  by  law  to  precedence.  It 
shall  have  power  to  enter  a  decree  affirming,  modifying,  or 
reversing  the  decision  of  the  Board,  with  or  without  remand¬ 
ing  the  cause  for  rehearing.  *  *  *  No  additional  evidence 
shall  be  received  by  the  court,  but  the  court  may  order 
additional  evidence  to  be  taken  before  the  Board,  and  the 
Board  may,  after  hearing  such  additional  evidence,  modify 
its  findings  of  fact  and  conclusions  and  file  such  additional  or 
modified  findings  and  conclusions  with  the  court,  and  the 
Board  shall  file  with  the  court  the  additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Fed¬ 
eral  Seed  Act  (53  Stat.  1287),  is  amended  to  read  as 
follows : 

“  (c)  Until  the  record  in  such  hearing  has  been  filed  in 
a  court  of  appeals  as  provided  in  section  410,  the  Secretary 
of  Agriculture  at  any  time,  upon  such  notice  and  in  such 
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manner  as  he  deems  proper,  but  only  after  reasonable  oppor¬ 
tunity  to  the  person  to  be  beard,  may  amend  or  set  aside  the 
report  or  order,  in  whole  or  in  part.” 

(b)  The  second,  third  and  fourth  paragraphs  of  section 
410  of  the  Federal  Seed  Act  (53  Stat.  1288) ,  are  amended 
to  read  as  follows  : 

“The  clerk  of  the  court  shall  immediately  cause  a  copy 
of  the  petition  to  be  delivered  to  the  Secretary,  and  the  Sec¬ 
retary  shall  thereupon  file  in  the  court  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  If  before  such  record  is  filed,  the  Secretarv 
amends  or  sets  aside  his  report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  petition  within  such  time  as 
the  court  may  determine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on 
application  of  the  Secretary,  may  issue  a  temporary  injunc¬ 
tion  restraining,  to  the  extent  it  deems  proper,  the  person 
and  his  officers,  directors,  agents,  and  employees  from  vio¬ 
lating  any  of  the  provisions  of  the  order  pending  the  final 
determination  of  the  appeal. 

“The  evidence  so  taken  or  admitted  and  filed  as  afore¬ 
said  as  a  part  of  the  record,  shall  be  considered  by  the  court 
as  the  evidence  in  the  case.  The  proceedings  in  such  cases 
in  the  court  of  appeals  shall  be  made  a  preferred  cause  and 
shall  be  expedited  in  every  way.” 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


25 


(c)  The  first  and  second  sentences  of  section  411  of 
the  Federal  Seed  Act  (53  Stat.  1288) ,  are  amended  to 
read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is 
issued  under  section  409  fails  to  obey  the  order,  the  Secretary 
of  Agriculture,  or  the  United  States,  by  its  Attorney  General, 
may  apply  to  the  court  of  appeals  of  the  United  States, 
within  the  circuit  where  the  person  against  whom  the  order 
was  issued  resides  or  has  his  principal  place  of  business,  for 
the  enforcement  of  the  order,  and  shall  file  the  record  in  such 
proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  such  filing  of  the  application  the  court 
shall  cause  notice  thereof  to  be  served  upon  the  person 
against  whom  the  order  was  issued.” 

Sec.  25.  The  second  and  third  sentences  of  subsection 
(a)  of  section  43  of  the  Investment  Company  Act  of  1940, 
as  amended  (54  Stat.  844) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  com!  to  any  member  of  the  Commission 
or  any  officer  thereof  designated  by  the  Commission  for 
that  purpose,  and  thereupon  the  Commission  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition  such  court 
shall  have  jurisdiction,  which  upon  the  filing  of  the  record 
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shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection 
(a)  of  section  213  of  the  Investment  Advisers  Act  of  1940, 
as  amended  (54  Stat.  855) ,  are  amended  to  read  as  follows: 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by 
the  clerk  of  the  court  to  any  member  of  the  Commission,  or 
any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  upon  which  the  order  complained  of  was  entered, 
as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  such  court  shall  have  juris¬ 
diction,  which  upon  the  filing  of  the  record  shall  be  ex¬ 
clusive,  to  affirm,  modify,  or  set  aside  such  order,  in  whole 
or  in  part.” 

Sec.  27.  (a)  Paragraph  (1)  of  subsection  (b)  of 
section  632  of  the  Act  of  July  1,  1944,  as  added  by  the 
Hospital  Survey  and  Construction  Act  (60  Stat.  1048), 
is  amended  to  read  as  follows : 

“(b)  (1)  If  the  Surgeon  General  refuses  to  approve 

any  application  under  section  625  or  section  654,  the  State 
agency  through  which  the  application  was  submitted,  or  if 
any  State  is  dissatisfied  with  the  Surgeon  General’s  action 
under  subsection  (a)  of  this  section,  such  State  may  appeal 
to  the  United  States  court  of  appeals  for  the  circuit  in  which 
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such  State  is  located  by  filing  with  such  court  a  notice  of 
appeal.  The  jurisdiction  of  the  court  shall  attach  upon  the 
filing  of  such  notice.  A  copy  of  the  notice  of  appeal  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Sur¬ 
geon  General,  or  any  officer  designated  by  him  for  that  pur¬ 
pose.  The  Surgeon  General  shall  thereupon  file  in  the 
court  the  record  of  the  proceedings  on  which  he  based  his 
action,  as  provided  in  section  2112  of  title  28,  United  States 
Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection 
(b)  of  section  632  of  the  Act  of  July  1,  1944,  as  added  by 
the  Hospital  Survey  and  Construction  Act  (60  Stat.  1048) , 
is  amended  to  read  as  follows : 

“  (2)  The  findings  of  fact  by  the  Surgeon  General,  un¬ 
less  substantially  contrary  to  the  weight  of  the  evidence,  shall 
be  conclusive ;  but  the  court,  for  good  cause  shown,  may  re¬ 
mand  the  case  to  the  Surgeon  General  to  take  further  evi¬ 
dence,  and  the  Surgeon  General  may  thereupon  make  new  or 
modified  findings  of  fact  and  may  modify  his  previous  action, 
and  shall  file  in  the  court  the  record  of  the  further  pro¬ 
ceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  sec¬ 
tion  205  of  the  Sugar  Act  of  1948  (61  Stat.  927),  is 
amended  to  read  as  follows:  “Within  thirty  days  after  the 
filing  of  said  appeal  the  Secretary  shall  file  with  the  court 
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the  record  upon  which  the  decision  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United 
States  Code,  and  a  list  of  all  interested  persons  to  whom 
he  has  mailed  or  otherwise  delivered  a  copy  of  said  notice 
of  appeal.”. 

Sec.  29.  The  second  and  third  sentences  of  subsection 
(a)  of  section  14  of  the  Internal  Security  Act  of  1950  (64 
Stat.  1001),  are  amended  to  read  as  follows:  “A  copy  of 
such  petition  shall  be  forthwith  transmitted  by  the  clerk  of 
the  court  to  the  Board,  and  thereupon  the  Board  shall  file 
in  the  court  the  record  in  the  proceeding,  as  provided  in 
section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  of  the 
proceeding  and  shall  have  power  to  affirm  or  set  aside  the 
order  of  the  Board;  but  the  court  may  in  its  discretion  and 
upon  its  own  motion  transfer  any  action  so  commenced  to 
the  United  States  Court  of  Appeals  for  the  circuit  wherein 
the  petitioner  resides.”. 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the 
Internal  Security  Act  of  1950  (64  Stat.  1028) ,  is  amended 
to  read  as  follows : 

“(e)  Until  the  record  in  a  case  shall  have  been  filed 
in  a  court,  as  hereinafter  provided,  the  Board  may  at  any 
time,  upon  reasonable  notice  and  in  such  manner  as  it 


29 


1  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in 

2  part,  any  finding  or  order  made  or  issued  by  it.” 

3  (b)  The  third  and  fifth  sentences  of  subsection  (c)  of 

4  section  111  of  the  Internal  Security  Act  of  1950  (64  Stat. 

5  1028),  are  amended  to  read  as  follows:  “The  Board  shall 
G  thereupon  file  in  the  court  the  record  of  the  proceedings 

7  before  the  Board  with  respect  to  the  matter  concerning  which 

8  judicial  review  is  sought,  as  provided  in  section  2112  of 

9  title  28,  United  States  Code.  *  *  *  Upon  the  filing  of  such 

10  petition  the  court  shall  have  jurisdiction  of  the  proceeding, 

11  which  upon  the  filing  of  the  record  with  it  shall  be  exclusive, 

12  and  shall  have  powTer  to  affirm,  modify,  or  set  aside,  or  to 

13  enforce  or  enforce  as  modified  the  order  of  the  Board.”. 

14  (c)  The  first  sentence  of  subsection  (d)  of  section  111 

15  of  the  Internal  Security  Act  of  1950  (60  Stat.  1029),  is 

16  amended  to  read  as  follows : 

II  “(d)  If  either  party  shall  apply  to  the  court  for  leave 

18  to  adduce  additional  evidence  and  shall  show  to  the  satis- 

19  faction  of  the  court  that  such  additional  evidence  is  material 

20  and  that  there  were  reasonable  grounds  for  the  failure  to 

21  adduce  such  evidence  in  the  hearing  before  the  Board  or 

22  its  hearing  examiner,  the  court  may  order  such  additional 

23  evidence  to  be  taken  before  the  Board  or  its  hearing  examiner 

24  and  to  be  made  a  part  of  the  record.” 
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Sec.  31.  (a)  Section  6  of  the  Act  of  December  29, 
1950  (64  Stat.  1130) ,  is  amended  to  read  as  follows: 

“Sec.  6.  Unless  the  proceeding  has  been  terminated 
on  a  motion  to  dismiss  the  petition,  the  agency  shall  file  in 
the  office  of  the  clerk  of  the  court  of  appeals  in  which  the 
proceeding  is  pending  the  record  on  review,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7 
of  the  Act  of  December  29,  1950  (64  Stat.  1131),  is 
amended  to  read  as  follows:  “The  agency  may  modify  its 
findings  of  fact,  or  make  new  findings,  by  reason  of  the 
additional  evidence  so  taken  and  may  modify  or  set  aside 
its  order  and  shall  file  in  the  court  such  additional  evidence, 
such  modified  findings  or  new  findings,  and  such  modified 
order  or  the  order  setting  aside  the  original  order.”. 

Sec.  32.  Subsection  (b)  of  section  207  of  the  Act  of 
September  23,  1950,  as  amended  (64  Stat.  974),  is 
amended  by  adding  at  the  end  of  that  subsection  three 
additional  sentences  reading  as  follows:  “The  local  educa¬ 
tional  agency  affected  may  file  with  the  court  a  petition 
to  review  such  action.  A  copy  of  the  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Com¬ 
missioner,  or  any  officer  designated  by  him  for  that  purpose. 
Upon  the  filing  of  the  petition  the  court  shall  have  juris- 
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diction  to  affirm  or  set  aside  the  action  of  the  Commissioner 
in  whole  or  in  part.” 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection 
(b)  of  section  207  of  the  International  Claims  Settlement 
Act  of  1949,  as  amended  (69  Stat.  564),  are  amended  to 
read  as  follows:  “Such  petition  for  review  must  be  filed 
within  sixty  days  after  the  date  of  mailing  of  the  final  order 
of  denial  by  said  designee  and  a  copy  shall  forthwith  be 
transmitted  to  the  said  designee  by  the  clerk  of  the  court. 
Within  forty-five  days  after  receipt  of  such  petition  for 
review,  or  within  such  further  time  as  the  court  may  grant  for 
good  cause  shown,  said  designee  shall  file  an  answer  thereto, 
and  shall  file  with  the  court  the  record  of  the  proceedings 
with  respect  to  such  claim,  as  provided  in  section  2112  of 
title  28,  United  States  Code.” 

Sec.  34.  The  second  and  third  sentences  of  section  9 
of  the  Bank  Holding  Company  Act  of  1956  (70  Stat.  138) 
are  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  transmitted  to  the  Board  by  the  clerk 
of  the  court,  and  thereupon  the  Board  shall  file  in  the  court 
the  record  made  before  the  Board,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  the  court  shall  have  jurisdiction  to  affirm,  set 
aside,  or  modify  the  order  of  the  Board  and  to  require  the 
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1  Board  to  take  such  action  with  regard  to  the  matter  under 

2  review  as  the  court  deems  proper.” 

3  Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or 

4  modify  any  provision  of  the  Administrative  Procedure  Act. 

Passed  the  House  of  Representatives  August  5,  1957. 

Attest:  RALPH  R.  ROBERTS, 

Clerk. 
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SENATE 


11.  SUPPLEMENTAL  APPROPRIATION  BILL,  1959.  Began  debate  on  this  bill,  H.  R.  13450 
p.  16141,  16142,  16154,  16173,  16229-51,  16259).  Rejected  an  amendment/by 
Seia.  Sparkman,  31  to  47,  which  would  have  appropriated  $75,000  for  farmybousing 
research  by  land-grant  colleges  (pp.  16233-38). 

Attached  is  a  table  reflecting  the  actions  of  the  Appropriations  Qbmmittee 
in  reporting  the  bill,  and  excerpts  from  the  Committee  report,  as  they  affect 
this  Department.  The  Committee  also  made  various  other  changes  including  the 
followings 

Increased  from  $2,750,000  to  $2,850,000  the  item  for  administration  of 
the  Ryukytkls  lands,  under  the  Army  Department,  with  an  authorization  for 
the  President  to  transfer  any  of  this  work  to  other  departments.  Added 
an  item  of  $5\100,000  for  purchase  of  foreign  currencies  (pursuant  to 
Public  Law  480\  for  disseminating  scientific  and  technological  information 
and  supporting  scientific  activities  overseas  (at  th'e  discretion  of  the 

President),  to  rekin  available  until  expended.  Added  an  item  of  $2,915,000 
for  Office  of  Defense  and  Civilian  Mobilization. 

ADMINISTRATIVE  ORDERS.  Passed  without  amendment  H.  R.  6788,  to  authorize  the 

abbreviation  of  the  record  on  the  review  or  enforcement  of  orders  of  adminis¬ 
trative  agencies  by  the  courts  of  appeals  and  the  review  or  enforcement  of 
such  orders  on  the  original  papers  and  to  make  uniform  the  laws  relating 
thereto.  This  bill  will  now  be  sent  to  the  President,  p.  16175 


13.  FARM  LABOR,  Passed  without  amendritent  S. 
program  for  1  year,  to  June  30,  19< 


:32,  to  extend  the  Mexican  farm  labor 
16176 


14.  PURCHASING.  Passed  with  amendments  S/v224,  to  assist  small  business  firms  to 

obtain  a  fair  share  of  Government  purchases  and  contracts  and  to  expedite 
Government  procurement,  pp.  1617/^-7 

15.  VIRGIN  ISLANDS.  Passed  as  reported  H.  R.  12^26,  to  extend  until  June  30,  1969, 

the  charter  of  the  Virgin  Islands  Corporation!  including  new  authority  to 
operate  salt  water  distillation  facilities  and  Continuation  of  authority  for 
sugar  production,  p.  161J 


:> 


16.  HUMANE  SLAUGHTER.  Sen. /turtell  inserted  the  letter  he  and  Sens.  Humphrey  and 
Neuberger  sent  to  thf/President  urging  him  to  sign  th^  humane  slaughter  bill. 

p.  16202 

Sen.  Humphrey  commended  Christian  P.  Norgord,  former  Xashington  representa¬ 
tive  of  the  American  Humane  Ass'n,  for  his  work  on  behalf\)f  humane  slaughter 
legislation.  v/T  16258 

17.  RESEARCH.  The  Labor  and  Public  Welfare  Committee  reported  with\amendment 
L S.  3268,  to  provide  various  amendments  to  the  National  Science  Foundation  Act 

(S.  Rept/2367).  p.  16127 

18.  SOCIAL/SECURITY.  The  Finance  Committee  reported  with  amendment  H.  R.\^3549, 

to  increase  the  annuities  under  the  Social  Security  Act  (S.  Rept.  238£ 

P./16127 

jECTRIFICATION.  The  Public  Works  Committee  reported  without  amendment  S.  3571 ; 
to  provide  for  equal  treatment  of  all  State-owned  hydroelectric  power  projects 
with  respect  to  the  taking  over  of  such  projects  by  the  U.  S.  (S,  Rept.  2377)  .S 
p.  16127 

Sen.  Murray  urged  additional  funds  for  construction  of  the  Yellowtail  Dam 
of  the  Missouri  River  Basin  to  provide  additional  electric  power,  pp.  16169-70 


-  4  - 


20. 


FORESTRY.  Agreed  to  the  conference  report  on  S.  3051,  to  amend  the  act  termi¬ 
nating  Federal  supervision  over  the  Klamath  Indian  Tribe  by  providing  altei 
tives  for  private  or  Federal  acquisition  of  the  part  of  the  tribal  forest^hat 
must  be  sold.  This  bill  will  now  be  sent  to  the  President,  pp,  16203-0/ 

\  Sen.  Morse  inserted  correspondence  with  the  Small  Business  Administration 
and  lumber  organizations  discussing  a  small  business  set-aside  program  for 
timber,  pp.  16252-54 


21.  PERSONNEL.  Passed  without  amendment  H.  R.  1168,  to  restore  the  pa#  of  officers 
or  employees  to  the  grade  level  held  before  downgrading  in  certain  cases.  This 
bill  will  now  be  sent  to  the  President,  p.  16188  7 

The  Joint  Committee  on  Reduction  of  Nonessential  Federal  ^Expenditures  sub- 
mitted  a  report  on  Federal  employment  and  pay  for  June  1953^  pp.  16128-31 


22.  RECLAMATION.  In  compliance  with  the  resolution  passed  by  both  Houses  the 

President  returned  enrolled  bill  S.  4002,  to  authorizeMthe  Gray  Reef  Dam  and 


Reservoir  of  the  Glendo  unit,  Missouri  River  Basin  project,  p.  16124 


23.  NOMINATIONS.  The  Post  Office  and  Civil  Service  Cojrfmittee  ordered  reported  the 
nomination  of  Barbara  Bates  Gunderson  to  be  a  Civil  Service  Commissioner. 


p.  D851 


\ 


Confirmed  the  nomination  of  Bertha  S.  Adkins  to  be  Under  Secretary  of  the 


Department  of  Health,  Education,  and  Welfar^.  p.  16126 


24.  WATER  RESOURCES.  Sen.  Johnson  stated  that^  Texas  needed  a  comprehensive  plan  for 
development  of  its  water  re source sxan ^announced  that  he  planned  to  call  up 
his  bill  S.  4266,  to  provide  for  a  Federal  study  commission  of  Texas  river 


basins,  at  an  early  date.  pp.  16166v\16170 


25.  MILITARY  CONSTRUCTION.  Passed  wiph  amencfoqents  H.  R.  13489,  the  military  con¬ 
struction  appropriation  bill  tyt  1959.  Sdnate  conferees  were  appointed.  House 


conferees  have  not  been  appointed,  pp.  16m),  16171-3 


26.  LEGISLATIVE  PROGRAM.  Sen.  j6hnson  announced  thht  he  expected  the  Senate  would 
consider  the  social  security  bill  today,  Aug.  l^V  p.  16170 


ITEMS  IN  APPENDIX 


27. 


FARM  PROGRAM.  Extension  of  remarks  of  Rep.  Gubser  citing  the  British  decision 
to  establish  commercial  import  quotas  instead  of  relying,  on  aid  shipments  for 
fruits  as  an  example  of  the  results  achieved  by  SecretaryN^enson' s  use  of  market 
development  instead  of  subsidization,  p.  A7279 

Rep.  Whitener  inserted  an  editorial  urging  passage  of  "fcarm  legislation 
to  allow  higher  acreage  allotments  for  cotton  and  rice  farmers^,  p.  A7301 
SerV  Langer  inserted  a  Farmers*  Union-GTA  broadcast  oppo^bng  passage 
of  any^ farm  legislation  lowering  price  supports,  pp.  A7317-I8 

-n.  Yarborough  inserted  an  article  urging  passage  of  the  fa^Q  bill  to 
maintain  cotton  acreage  allotments,  p.  A7325 


/  \ 

28.  SURPLUS  FOOD.  Sen.  Bridges  inserted  an  editorial  opposing  shipment  of  f&qd 

^oroad  and  urging  that  surpluses  be  sfored  in  the  U.  S.  for  civil  defenseVr- 
poses.  p.  A7260 


MEXICAN  FAPnM  LABOR.  Rep.  Hosmer  inserted  an  article  commending  the  operation 
the  Mexican  Farm  Labor  program  in  reducing  the  number  of  illegal  transients 
across  the  U.  S. -Mexico  border,  pp.  A7334-5 


1958 


CONGRESSIONAL  RECORD  —  SENATE 


in  a  bona  fide  effort  to  fairly  ascertain  just 
compensation  to  protect  equally  the  rights 
1  of  the  taxpayer  and  the  property  owner. 
yThe  value  of  property  especially  designed 
constructed  by  agreement  for  Govern-j 
me nt  use  is  not  ordinarily  determined  by 
transitions  between  willing  buyers  and 
willing\sellers  in  the  market  place.  In  such 
instances  normal  appraisals,  based  on  the 
price  a  prudent  buyer  would  pay,  cannot  be 
used  and  it  is  the  duty  of  the  Department 
of  Justice  tovexamine  Government  procure¬ 
ment  transactions  to  ascertain  fairly  just 
compensation  dedicated  on  the  sum  a  pru¬ 
dent  seller  would,  or  has  required  for  simi¬ 
lar  property.  The\3overnment  cannot  fairly 
employ  condemnation  procedures  to  obtain  a 
confiscatory  or  even 'a  bargain  acquisition. 
It  is  obviously  unfair  to  pay  a  vendor  who  i3 
a  willing  seller  more  tlis,n  a  condemnation 
defendant  for  similar  property  at  the  same 
time. 

When  property,  designed  dpd  constructed 
by  agreement  for  Government  use,  is  con¬ 
demned,  the  cost  to  the  Government  of  simi¬ 
lar  property  openly  and  competitively  pro¬ 
cured  at  the  time  of  taking  wouldSbe  a  fair 
measure  of  just  compensation.  ItMs  con¬ 
sidered  that  the  element  of  value  to  the 
Government  of  the  property  acquired  imcon- 
demnation  should  be  admissible  in  all  cases 
pertaining  to  property  designed  and  con¬ 
structed  by  agreement  for  Government  useS 
Excepting  the  power  of  conscription,  there 
is  no  greater  sovereign  power  than  that  of 
eminent  domain.  Great  power  arbitrarily 
exercised  is  tyranny.  The  Congress,  the 
courts,  and  the  executive  branch  must  in¬ 
creasingly  guard  against  abuse  of  govern¬ 
mental  power. 


ENFORCEMENT  OF  ORDERS  OF 

ADMINISTRATIVE  AGENCIES 

\ 

The  bill  (H.  R.  6788)  to  authorize  the 
abbreviation  of  the  record  on  the  review 
or  enforcement  of  orders  of  administra¬ 
tive  agencies,  was  announced  as  next  in 

order. 

Mr.  HRUSKA.  Mr.  President,  may  we 
have  an  explanation  of  the  bill? 

Mr.  EASTLAND.  Mr.  President,  this 
bill  authorizes  the  several  courts  of  ap¬ 
peals  of  the  United  States  to  adopt  rules 
authorizing  the  abbreviation  of  the  tran¬ 
script  and  other  parts  of  the  record  made 
before  Federal  administrative  agencies 
when  the  orders  of  those  agencies  are 
to  be  reviewed  by  the  courts  of  appeals. 
Under  several  existing  statutes  permit¬ 
ting  appeal^  to  the  court  of  appeals  from 
the  findings  and  orders  of  administra¬ 
tive  agencies,  it  is  necessary  for  the  ad¬ 
ministrative  agency  to  prepare  and  file 
the  entire  record  of  the  proceedings  be¬ 
fore  the  administrative  agency.  This 
oftentimes  results  in  a  voluminous  rec¬ 
ord,  much  of  it  not  pertinent  to  the  mat¬ 
ters  under  review.  Many  times,  like¬ 
wise,  the  record  involves  other  appli¬ 
cants  not  a  party  to  the  appeal. 

Under  the  authority  conferred  by  this 
bill,  the  courts  of  appeals  could,  by  spe¬ 
cial  order  or  by  stipulation  of  the  parties, 
provide  for  the  filing  of  only  those  ma¬ 
terials  which  are  relevant  to  the  issues 
before  the  court.  In  such  matters  the 
courts  of  appeals  must,  of  necessity,  have 
some  latitude,  and  this  legislation  affords 
them  that  latitude. 

The  bill  also  provides  that  when  peti¬ 
tions  are  filed  in  different  circuits  to  re¬ 
view  the  same  agency  order,  the  juris¬ 
diction  of  all  the  petitions  shall  rest 
with  the  court  of' appeals  in  which  the 

r 


"first  petition  is  filed  but  that  court  will 

have  authority  to  transfer  such  cases  to 
another  court  of  appeals  if  it  appears 
that  the  convenience  of  the  parties  and 
the  interests  of  justice  would  be  served. 
Under  existing  law  the  agency,  by  se¬ 
lecting  the  court  in  which  it  files  the 
record,  determines  which  court  shall 
have  jurisdiction. 

Information  submitted  to  the  com¬ 
mittee  indicated  that  the  adoption  of  this 
legislation  would  result  in  the  saving  of 
time  on  the  part  of  the  court  of  appeals. 
Since  it  is  now  incumbent  upon  the  Fed¬ 
eral  agencies  to  prepare  the  record  for 
filing  in  the  courts  of  appeals,  it  is  also 
likely  that  this  legislation  would  result 
in  a  saving  of  time  and  expense  on  the 
part  of  the  Federal  administrative  agen¬ 
cies. 

For  these  reasons,  the  committee  has 
recommended  that  the  legislation  be  fa¬ 
vorably  considered. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill?  ; 

There  being  no  objection,  the  bill  was 
considered,  ordered  to  a  third  reading, 
read  the  third  time,  and  passed. 


1617 


IENDMENT  OF  MERCHANT  MA- 
JE  ACT  OF  1920— BIIJB  PASSED 

The  hill  (H.  R.  9833)  ta^mend  section 
27  of  thfe.Merchant  Manne  Act  of  1920 
was  announced  as  next  in  order. 

Mr.  TALMA DGE.  /Over,  by  request. 
The  PRESIDING/OFFICER.  The  bill 
will  be  passed  ove y.  v 


[CHANGES  OF  PUBLIC 
THEN.  TERRITORY  OF 


■  SALES  AND, 

LANDS 
HAWA 

The  Senate  proceded  V)  consider  the 
bill  (BTR.  9500)  to  permit,  certain  sales 
and  ^exchanges  of  public  rands  of  the 
Territory  of  Hawaii  to  certain  persons 
o  suffered  a  substantial  losk  by  rea- 
on  of  the  tidal  wave  of  March  a.  1957. 

Mr.  MORSE.  Mi’.  President,  I  appreci¬ 
ate  the  courtesy  of  the  Senator  trom 
Washington  [Mr.  Jackson]  in  supplying 
1 a  thorough  analysis  of  the  legal  relatiof 
ship  with  respect  to  the  lands  covered  bj 
the  bill  H.  R.  9500.  It  is  clear,  under  the 
public  law  relative  to  land  titles  in  Ha¬ 
waii,  that  the  Federal  Government  holds 
Dare  legal  title  to  the  lands  covered  by 
3.  R.  9500.  The  Territory  of  Hawaii 
iwns  the  beneficial  interest  in  these 
:  ands.  Under  the  existing  law  the  bare 
'  egal  title  held  by  the  United  States  has 
no  money  value.  Consequently,  no 
valuation  of  the  Morse  formula  is  in¬ 
volved.  I  agree  with  the  statement  con¬ 
tained  in  the  memorandum  of  the  Sena¬ 
tor  from  Washington  that  the  insertion 
<|f  a  comma  after  the  word  “auction” 
qn  page  1,  line  8  would  clarify  the  mean¬ 
ing  of  the  bill.  I  have  prepared  such 
4n  amendment,  and  ask  for  its  immedi¬ 
ate  consideration. 

The  PRESIDING  OFFICER.  The 
amendment  will  be  stated  for  the  infor¬ 
mation  of  the  Senate. 

:  The  Legislative  Clerk.  On  page  1, 
linej  8,  after  the  word  “auction”  it  is 
proposed  to  insert  a  comma. 


The  PRESIDING  OFFICER.  Wi 
out  objection,  the  amendment  is  agreed 
to. 

Mr.  MORSE.  Mr.  President,''  I  ask 
unanimous  consent  to  have  n/inted  at 
this  point  in  the  Record  a/statement 
prepared  by  the  Senator  fnpm  Washing¬ 
ton  [Mr.  Jackson]  on  the 

There  being  no  objection,  the  state¬ 
ment  was  ordered  to  pe  printed  in  the 
Record,  as  follows: 

Statement  on  H.  R.  950b  by  Senator  Jackson 

H.  R.  9500  would/ailow  the  Commissioner 
of  Public  Lands  of  the  Territory,  with  the 
approval  of  the  Governor  and  not  less  than 
two-thirds  of  the  members  of  the  Board  of 
Public  Landsy'to  sell  public  lands,  at  fair 
market  value  to  persons  who  have  suffered 
a  substantial  loss  of  real  property  by  reason 
of  the  tidal  wave  of  March  9,  1957. 

Also,  ^he  Commissioner  could  exchange 
lands  for  such  damaged  lands,  after 
procuring  the  same  approval,  and  the  lands 
transferred  must  equal  the  value  of 
tjffe  damaged  lands  just  prior  to  the  tidal 
ave  and  without  considering  the  value  of 
improvements. 

It  is, my  understanding  that  an  objection 
has  been  raised  to  this  bill,  because  it  may 
perpetrate  a  violation  of  the  Morse  formula. 
So  far  as  the  power  to  sell  is  concerned,  I 
understand  that  the  Morse  formula  is  satis¬ 
fied,  but  that  the  addition  of  a  comma  after 
the  word  auction  would  clarify  the  meaning 
that  such  public  lands  can  be  sold  without 
the  necessity  of  an  auction,  but  must  be 
sold  at  fair  market  value.  I  would  inter¬ 
pose  no  objection  to  the  addition  of  such 
a  comma. 

The  situation  is  somewhat  different  than 
the  land  exchange  provisions,  but  I  do  not 
feel  that  the  bill  violates  the  purpose  and 
intent  of  the  Morse  formula.  It  is  certainly 
not  the  intention  of  the  committee  to  per¬ 
petrate  such  a  violation,  nor  to  set  a  prece¬ 
dent  for  violations  in  the  future. 

The  status  of  public  lands  in  Hawaii  is 
different  from  such  status  elsewhere  in  the 
Nation.  The  basic  statute  governing  the 
status  of  such  lands  in  the  act  of  July  7, 
1898  (30  Stat.  750;  48  U.  S.  C.  sec.  661) 
which  reads  as  follows : 

"Sec.  661.  Public  lands;  management  and 
disposition 

“The  laws  of  the  United  States  existing  on 
July  7,  1898,  relative  to  public  lands  shall 
not  apply  to  such  lands  in  the  Hawaiian  Is¬ 
lands;  but  the  Congress  of  the  United  States 
shall  enact  special  laws  for  their  manage¬ 
ment  and  disposition:  Provided,  That  all 
revenue  from  or  proceeds  of  the  same,  except 
as  regards  such  part  thereof  as  may  be  used 
\or  occupied  for  the  civil,  military,  or  naval 
irposes  of  the  United  States,  or  may  be 
assigned  for  the  use  of  the  local  government, 
shak  be  used  solely  for  the  benefit  of  the 
inhabitants  of  the  Hawaiian  Islands  for  edu¬ 
cational  and  other  public  purposes  (July 
7,  1898,  Vo.  55  sec.  1,  30  Stat.  750)”  (Resolu¬ 
tion  of  Annexation). 

The  following  sections  of  the  United  States 
Code  set  forth  the  various  rules  relating  to 
leases,  sales,  exchanges,  and  use  of  the  pub¬ 
lic  lands.  Section  73  of  the  Hawaii  Organic 
Act  (31  Stat.  154;  48  U.  S.  C.  sec.  664)  as 
amended,  states  “the  laws  of  Hawaii  relat¬ 
ing  to  public  lands.V  *  *  shall  continue  in 
force  until  Congress  shall  otherwise  provide.” 
Thus,  the  public  landsvof  Hawaii  are  owned 
as  follows:  The  Uniteck  States  owns  legal 
title  and  certain  rights  to  withdraw  such 
lands  for  public  purposes,  and  the  Territory 
of  Hawaii  is  the  present  ownekof  the  equita¬ 
ble  title,  coupled  with  the  powkr  of  adminis¬ 
tration,  subject  only  to  said  r-igijt  of  with¬ 
drawal. 

Under  the  circumstances,  an  exchange  of 
damaged  lands  for  lands  equal  to  their  value 
before  the  damage  occurred  wouldVesult 
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in  a  loss  by  the  United  States  only  so  far 
as  legal  title  is  concerned.  The  Territory 
would\suffer  any  resulting  loss  in  beneficial 
interest  It  is  true,  however,  that  the  right 
of  withcli^awal  would  be  transferred  to  the 
lands  acquired  by  the  Territory. 

Since  the  public  land  laws  of  the  Territory 
are  frozen  until  Congress  acts,  the  Territory 
has  no  way  to'  remedy  the  losses  from  tidal 
waves  through  exchange  programs.  The  Ter¬ 
ritory  could,  of  course,  pass  disaster -relief 
legislation  which  would  compensate  or  other¬ 
wise  aid  those  inju^d  by  the  tidal  wave. 
The  Territory  apparently  believes  that  an 
exchange  program  suchXas  contemplated  by 
the  bill  would  be  a  mor^  businesslike  ap¬ 
proach  and  perhaps  a  more'satisfactory  rem¬ 
edy  for  those  who  wish  to\continue  their 
activity  in  a  location  removed  from  the 
tidal  wave  danger.  The  bill  is  intended,  the 
committee  is  informed,  to  establish  machin¬ 
ery  necessary  to  encourage  occupants  to 
move  away  from  the  danger  areas. \ 

Delegate  Burns  has  informed  me  that  the 
best  precedent  for  this  bill  is  furnished  by 
Public  Law  844  of  the  84th  Congresff\by 
which  the  Territory  was  authorized  to 
change  public  lands  for  lands  which  haS 
been  covered  by  lava,  after  a  volcanic  erup-' 
tion.  The  value  of  the  land  was  required 
to  be  equal  as  of  the  date  just  preceding  the 
eruption,  and  without  regard  to  the  value 
of  the  crops  or  improvements. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment.  If  there 
be  no  further  amendment  to  be  pro¬ 
posed,  the  question  is  on  the  engross¬ 
ment  of  the  amendment  and  third  read¬ 
ing  of  the  bill. 

The  amendment  was  ordered  to  be 
engrossed,  and  the  bill  to  be  read  a  third 
time. 

The  bill  was  read  the  third  time  and 
passed. 

RELIEF  OF  CERTAIN  ALIENS 

The  joint  resolution  (H.  J.  Res.  635) 
for  the  relief  of  certain  aliens  was  an¬ 
nounced  as  next  in  order. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  joint  resolution? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  joint  resolu¬ 
tion. 

Mr.  EASTLAND.  Mr.  President,  I  of¬ 
fer  several  amendments,  and  ask  that 
they  be  stated. 

The  PRESIDING  OFFICER.  The 
amendments  will  be  stated. 

The  Legislative  Clerk.  On  pages, 
and  3,  it  is  proposed  to  strike  out  sec¬ 
tions  3  and  4,  and  insert  the  following 
new  section  3 : 

Sec.  3.  The  Attorney  General  is/ author¬ 
ized  and  directed  to  cancel  any  outstanding 
orders  and  warrants  of  deportation,  war¬ 
rants  of  arrest,  and  bonds,  w lurch  may  have 
issued  in  the  cases  of  Ramon/Rodriguez  and 
Pedro  Flores-Carrillo. 

The  PRESIDING  OFFICER.  Without 
objection,  the  amendrrfents  are  agreed  to 
en  bloc. 

The  amendment  were  ordered  to  be 
engrossed  and  th6  joint  resolution  to  be 
read  a  third  tirne. 

The  joint  /resolution  was  read  the 
third  time  a/id  passed. 


Act  of  October  6,  1917,  as  amended,  was 
announced  as  next  in  order. 

Mr.  TALMADGE.  Over,  Mr.  Presi¬ 
dent,  as  not  being  proper  calendar  busi- 
ness. 

The  PRESIDING  OFFICER.  The  bill 
will  be  passed  over. 

The  bill  (H.  R.  12126)  to  provide  fur¬ 
ther  protection  against  the  introduction 
and  dissemination  of  livestock  diseases, 
and  for  other  purposes,  was  announced 
as  next  in  order. 

Mr.  HRUSKA.  Over. 

The  PRESIDING  OFFICER.  The  bill 
will  be  passed  over. 

The  bill  (H.  R.  11477)  to  amend  chap¬ 
ter  223  of  title  18,  United  States  Code,  to 
provide  for  the  admission  of  certain  evi¬ 
dence,  and  for  other  purposes,  was  an¬ 
nounced  as  next  in  order. 

Mr.  TALMADGE.  Over,  as  not  being 
proper  calendar  business. 

The  PRESIDING  OFFICER.  The  bill 
will  be  passed  over. 

MEXICAN  FARM  LABOR 

ie  bill  (S.  4232)  to  amend  title  V  of 
the  Agricultural  Act  of  1949,  as  amended 
was  considered,  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  tir 
and  pass^,  as  follows: 

Be  it  enacted,  etc.,  That  section  509  tfi  the 
Agricultural  Net  of  1949,  as  amended,  is 
amended  by  striking  out  “June  30,  3/059”  and 
inserting  “June  3i(,  1960.” 


BILLS  PASSED 


7ER 


Mr.  TALMADGE.  $fr/President,  I  ask 
that  the  following  bilLsuhe  passed  over: 

Calendar  No.  2241,  Si.  2r^2,  extension  of 
restrictions  on  imported  \itrus  fruits, 
figs,  and  fig  pastes 

Calendar  No/2248,  S.  364N  Navaho 
Indian  irrigation  project  and\he  San 
Juan-Chama/project; 

CalendaibNo.  2249,  S.  654,  enforcement 
of  State  /statutes  prescribing  criminal 
penalties' for  subversive  activities;  aW 
Calejrfaar  No.  2251,  H.  R.  6894,  unmarfii 
ufactnred  mica  and  mica  films  and  split-" 
tings. 

The  PRESIDING  OFFICER.  The  bills 
fill  be  passed  over. 


/BILLS  PASSED  OVER 

TlWbill  (H.  R.  11668)  to  amend  sec¬ 
tion/39  of  the  Trading  with  the  Enemy 


OPPORTUNITIES  FOR  SMALL-BUSI¬ 
NESS  CONCERNS  TO  OBTAIN  GOV¬ 
ERNMENT  BUSINESS 

The  Senate  proceeded  to  consider  the 
bill  (S.  3224)  to  improve  opportunities 
for  small-business  concerns  to  obtain  a 
fair  proportion  of  Government  purchases 
and  contracts  to  facilitate  procurement 
of  property  and  services  by  the  Govern¬ 
ment,  and  for  other  purposes,  which  had 
been  reported  from  the  Committee  on 
Government  Operations,  with  amend¬ 
ments,  on  page  3,  line  14,  after  the  word 
“payments”,  to  strike  out  “made”;  on 
page  4,  line  2,  after  the  word  “and”,  to 
strike  out  “submitting”  and  insert  “sub¬ 
stituting”;  in  line  6,  after  “section  305 
(a)”,  to  insert  “and”;  after  line  14,  to 
strike  out: 

Sec.  7.  Section  214  of  the  Small  Business 
Act  of  1953  (67  Stat.  238),  as  amended  (15 
U.  S.  C.  643),  is  amended  further  by  striking 


out  the  period  at  the  end  thereof  and  sub¬ 
stituting  therefor  a  comma  and  the  follow¬ 
ing:  “or  (C)  to  be  in  the  interest  of  assur-/ 
ing  that  a  fair  proportion  of  the  total  pur/ 
chases  and  contracts  for  property  and  serv¬ 
ices  for  the  Government  are  placed  /ith 
small-business  concerns.  These  determina¬ 
tions  may  be  made  for  individual  amlrds  or 
contracts  or  for  classes  of  awards/br  con¬ 
tracts.” 

At  the  beginning  of  line  24 /  to  change 
the  section  number  from  “Sr’  to  “7”;  on 
page  5,  at  the  beginning^ of  line  3,  to 
change  the  section  number  from  “9”  to 
“8”;  at  the  beginning  of  line  9,  to  change 
the  section  number/from  “10”  to  “9”; 
in  line  21,  after  the  word  “and”,  to  in¬ 
sert  “after”;  in  fine  24,  after  the  word 
“the”,  where  it/appears  the  first  time, 
to  strike  out /Government”  and  insert 
“United  States”;  on  page  6,  line  3,  after 
the  word  ‘lie n”,  to  strike  out  “shall  be” 
and  inse/r  “is”,  in  the  same  line,  after 
the  word^'to”,  to  strike  out  “all”  and  in¬ 
sert  “any”;  at  the  beginning  of  line  5, 
tto  change  the  section  number  from  “11” 
to  /TO”;  at  the  beginning  of  line  8,  to 
change  the  section  number  from  “12”  to 
LI”,  and,  at  the  beginning  of  line  11, 
'to  change  the  section  number  from 
“13”  to  “12”;  so  as  to  make  the  bill 
read : 

Be  it  enacted,  etc.,  That  section  302  (a) 
of  the  Federal  Property  and  Administrative 
Services  Act  of  1949  (63  Stat.  393),  as 

amended  (41  U.  S.  C.  252  (a) ) ,  is  amended 
further  to  read  as  follows: 

“(a)  The  provisions  of  this  title  shall 
be  applicable  to  purchases  and  contracts  for 
property  or  services  made  by — 

“  ( 1 )  The  General  Services  Administration, 
for  the  use  of  such  agency  or  otherwise;  or 
“(2)  any  other  executive  agency  (except 
the  departments  and  activities  specified  in 
title  10,  United  States  Code,  section  2303 
(a) )  in  conformity  with  authority  to  apply 
such  provisions  delegated  by  the  Administra¬ 
tor  in  his  discretion.  Notice  of  every  such 
delegation  of  authority  shall  be  furnished 
to  the  General  Accounting  Office.” 

Sec.  2.  Section  302  (c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (63  Stat.  393),  as  amended  (41  U.  S.  C. 
252  (c)),  is  amended  further— 

(a)  by  revising  paragraph  (3)  to  read: 
“(3)  the  aggregate  amount  involved  does 
ri^t  exceed  $2,500;  ” 

»)  by  renumbering  paragraphs  (9)7  (10) , 
(11)\(12),  (13),  and  (14)  as  paragraphs 
(10),\ll),  (12),  (13),  (14),  and  (15),  re¬ 
spectively;  and 

,  (c)  byNadding,  immediately  after  para¬ 
graph  (8)  new  paragraph  (9),  reading  as 
follows  : 

"(9)  for  perishable  or  nonperishable  sub¬ 
sistence  supplied’. 

Sec.  3.  Section\302  (e)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (63  Stat.  394;  Al  U.  S.  C.  252  (e)  )  is 
amended  by  striking!,  out  “(9),”  “(10),” 
“(11),”  and  “(13),”  and  substituting  therefor 
“(10),”  "(11),”  “(12),”  a\d  “(14),”  respec¬ 
tively. 

Sec.  4.  Section  305  of  the  ^^deral  Property 
and  Administrative  Services  /mt  of  1949  (63 
Stat.  396),  as  amended  (41  U.  SiyC.  255),  is 
amended  further  to  read  as  follov 

“Sec.  305.  (a)  Any  executive  agenN  may — 
“(1)  make  advance,  partial,  progress,  or 
other  payments  under  contracts  for  property 
or  services  made  by  the  agency;  and 
“(2)  insert  in  bid  solicitations  for  procurer 
ment  of  property  or  services  a  provision  lim^ 
iting  to  small-business  concerns  advance  or ' 
progress  payments. 
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Public  Law  85-791 
85th  Congress,  H.  R.  6788 
August  28,  1958 

AN  ACT 

_ 72  Stat.  941. 

To  authorize  the  abbreviation  of  the  record  on  the  review  or  enforcement  of 
orders  of  administrative  agencies  by  the  courts  of  appeals  and  the  review 
or  enforcement  of  such  orders  on  the  original  papers  and  to  make  uniform 
the  law  relating  to  the  record  on  review  or  enforcement  of  such  orders,  and  for 
other  purposes. 


Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  the  analysis 
of  chapter  133  of  title  28  of  the  United  States  Code,  immediately 
preceding  section  2101  of  such  title,  is  amended  by  inserting  at  the 
end  thereof  the  following  additional  item: 

“2112.  Record  on  review  and  enforcement  of  agency  orders.” 

“Sec.  2.  Chapter  133  of  title  28  of  the  United  States  Code  is 
amended  by  inserting  at  the  end  of  such  chapter  immediately  follow¬ 
ing  section  2111  an  additional  section,  as  follows : 

J§  2112.  Record  on  review  and  enforcement  of  agency  orders 
"  “(a)  The  several  courts  of  appeals  shall  have  power  to  adopt,  with 
the  approval  of  the  Judicial  Conference  of  the  United  States,  rules, 
which  so  far  as  practicable  shall  be  uniform  in  all  such  courts  prescrib¬ 
ing  the  time  and  manner  of  filing  and  the  contents  of  the  record  in 
all  proceedings  instituted  in  the  courts  of  appeals  to  enjoin,  set  aside, 
suspend,  modify,  or  otherwise  review  or  enforce  orders  of  administra¬ 
tive  agencies,  boards,  commissions,  and  officers,  to  the  extent  that  the 
applicable  statute  does  not  specifically  prescribe  such  time  or  manner 
of  filing  or  contents  of  the  record.  Such  rules  may  authorize  the 
agency,  board,  commission,  or  officer  to  file  in  the  court  a  certified 
list  of  the  materials  comprising  the  record  and  retain  and  hold  for 
the  court  all  such  materials  and  transmit  the  same  or  any  part  thereof 
to  the  court,  when  and  as  required  by  it,  at  any  time  prior  to  the  final 
determination  of  the  proceeding,  and  such  filing  of  such  certified  list 
of  the  materials  comprising  the  record  and  such  subsequent  transmittal 
of  any  such  materials  when  and  as  required  shall  be  deemed  full  com¬ 
pliance  with  any  provision  of  law  requiring  the  filing  of  the  record 
in  the  court.  The  record  in  such  proceedings  shall  be  certified  and 
filed  in  or  held  for  and  transmitted  to  the  court  of  appeals  by  the 
agency,  board,  commission,  or  officer  concerned  within  the  time  and 
in  the  manner  prescribed  by  such  rules.  If  proceedings  have  been 
Ihstituted  in  two  or  more  courts  of  appeals  with  respect  to  the  same 
order  the  agency,  board,  commission,  or  officer  concerned  shall  file 
the  recoi’d  in  that  oixe  of  such  courts  in  which  a  proceeding  with  re¬ 
spect  to  such  oi'der  was  first  instituted.  The  other  courts  in  which  such 
pi’oceedings  are  pending  shall  thereupoxx  transfer  them  to  the  court 
of  appeals  in  which  the  record  has  been  filed.  F or  the  convenience  of 
the  parties  in  the  interest  of  justice  such  court  may  thereafter  trans¬ 
fer  all  the  proceedings  with  i-espect  to  such  order  to  any  other  court 
of  appeals. 

“(b)  The  recoi’d  to  be  filed  in  the  court  of  appeals  in  such  a  pro¬ 
ceeding  shall  consist  of  the  order  sought  to  be  reviewed  or  enforced, 
the  findings  or  repoi't  upon  which  it  is  based,  and  the  pleadings, 
evidence,  and  proceedings  before  the  agency,  board,  commission,  or 
officer  concerned,  or  such  portions  thereof  (1)  as  the  said  rules  of 
the  court  of  appeals  may  require  to  be  included  therein,  or  (2)  as 
the  agency,  board,  commission,  or  officer  concerned,  the  petitioner  for 
review  or  respondent  in  enforcement,  as  the  case  may  be,  and  any 
intervenor  in  the  court  proceeding  by  written  stipulation  filed  with 
the  agency,  board,  commission,  or  officer  concerned  or  in  the  court 
in  any  such  proceeding  may  consistently  with  the  rules  of  such  court 


Administrative 
agencies. 
Record  on  re¬ 
view  and  en¬ 
forcement  of 
orders. 


Rules  for 
filing. 


3078Z  O  -  58  (  858) 


-2- 


August  28,  1958 


Exceptions, 


Federal  Trade 
Commission. 

15  USC  45. 


15  USC  45. 


Pub.  Law  85-791 

_ 72  Stat.  942. 

designate  to  be  included  therein,  or  (3)  as  the  court  upon  motion 
of  a  party  or,  after  a  prehearing  conference,  upon  its  own  motion 
may  by  order  in  any  such  proceeding  designate  to  be  included  therein. 
Such  a  stipulation  or  order  may  provide  in  an  appropriate  case  that 
no  record  need  be  filed  in  the  court  of  appeals.  If,  however,  the 
correctness  of  a  finding  of  fact  by  the  agency,  board,  commission, 
or  officer  is  in  question  all  of  the  evidence  before  the  agency,  board,' 
commission,  or  officer  shall  be  included  in  the  record  except  such  as 
the  agency,  board,  commission,  or  officer  concerned,  the  petitioner 
for  review  or  respondent  in  enforcement,  as  the  case  may  be,  and 
any  intervenor  in  the  court  proceeding  by  written  stipulation  filed 
with  the  agency,  board,  commission,  or  officer  concerned  or  in  the 
court  agree  to  omit  as  wholly  immaterial  to  the  questioned  finding. 
If  there  is  omitted  from  the  record  any  portion  of  the  proceedings 
before  the  agency,  board,  commission,  or  officer  which  the  court  sub¬ 
sequently  determines  to  be  proper  for  it  to  consider  to  enable  it  to 
review  or  enforce  the  order  in  question  the  court  may  direct  that 
such  additional  portion  of  the  proceedings  be  filed  as  a  supplement 
to  the  record.  The  agency,  board,  commission,  or  officer  concerned 
may,  at  its  option  and  without  regard  to  the  foregoing  provisions  c/J 
this  subsection,  and  if  so  requested  by  the  petitioner  for  review 
respondent  in  enforcement  shall,  file  in  the  court  the  entire  record 
of  the  proceedings  before  it  without  abbreviation. 

“(c)  The  agency,  board,  commission,  or  officer  concerned  may  trans¬ 
mit  to  the  court  of  appeals  the  original  papers  comprising  the  whole 
or  any  part  of  the  record  or  any  supplemental  record,  otherwise  true 
copies  of  such  papers  certified  by  an  authorized  officer  or  deputy  of 
the  agency,  board,  commission,  or  officer  concerned  shall  be  trans¬ 
mitted.  Any  original  papers  thus  transmitted  to  the  court  of  appeals 
shall  be  returned  to  the  agency,  board,  commission,  or  officer  concerned 
upon  the  final  determination  of  the  review  or  enforcement  proceeding. 
Pending  such  final  determination  any  such  papers  may  be  returned 
by  the  court  temporarily  to  the  custody  of  the  agency,  board,  commis¬ 
sion,  or  officer  concerned  if  needed  for  the  transaction  of  the  pub¬ 
lic  business.  Certified  copies  of  any  papers  included  in  the  record  or 
any  supplemental  record  may  also  be  returned  to  the  agency,  board, 
commission,  or  officer  concerned  upon  the  final  determination  of  re¬ 
view  or  enforcement  proceedings. 

“(d)  The  provisions  of  this  section  are  not  applicable  to  proceed¬ 
ings  to  review  decisions  of  the  Tax  Court  of  the  United  States  or  to 
proceedings  to  review  or  enforce  those  orders  of  administrative  agen¬ 
cies,  boards,  commissions,  or  officers  which  are  by  law  reviewable  (/I 
enforceable  by  the  district  courts.’’ 

Sec.  3.  (a)  The  sixth  sentence  of  subsection  (b)  of  section  5  of 
the  Federal  Trade  Commission  Act,  as  amended  (52  Stat.  112),  is  , 
amended  to  read  as  follows:  “Until  the  expiration  of  the  time  allowed 
for  filing  a  petition  for  review,  if  no  such  petition  has  been  duly  filed 
within  such  time,  or,  if  a  petition  for  review  has  been  filed  within  » 
such  time  then  until  the  record  in  the  proceeding  has  been  filed  in  a 
court  of  appeals  of  the  United  States,  as  hereinafter  provided,  the  Com¬ 
mission  may  at  any  time,  upon  such  notice  and  in  such  manner  as  it 
shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report 
or  any  order  made  or  issued  by  it  under  this  section.’’ 

(b)  The  second  and  third  sentences  of  subsection  (c)  of  section  5 
of  the  Federal  Trade  Commission  Act,  as  amended  (52  Stat.  112-  I 
113),  are  amended  to  read  as  follows:  “A  copy  of  such  petition  shall 
be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commission,  1 
and  thereupon  the  Commission  shall  file  in  the  court  the  record  in 
the  proceeding,  as  provided  in  section  2112  of  title  28,  United  States  5 
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Code.  Upon  such  filing  of  the  petition  the  court  shall  have  juris¬ 
diction  of  the  proceeding  and  of  the  question  determined  therein  con¬ 
currently  with  the  Commission  until  the  filing  of  the  record  and 
shall  have  power  to  make  and  enter  a  decree  affirming,  modifying, 
or  setting  aside  the  order  of  the  Commission,  and  enforcing  the  same 
to  the  extent  that  such  order  is  affirmed  and  to  issue  such  writs  as 
are  ancillary  to  its  jurisdiction  or  are  necessary  in  its  judgment  to 
prevent  injury  to  the  public  or  to  competitors  pendente  lite.” 

(c)  Subsection  (d)  of  section  5  of  the  Federal  Trade  Commission 
Act,  as  amended  (52  Stat.  113),  is  amended  to  read  as  follows: 

“(d)  Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the 
court  of  appeals  of  the  United  States  to  affirm,  enforce,  modify,  or 
set  aside  orders  of  the  Commission  shall  be  exclusive.” 

Sec.  4.  (a)  The  sixth  sentence  of  the  second  paragraph  of  section 
11  of  the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1127),  is 
amended  to  read  as  follows:  “Until  the  record  in  such  hearing  shall 
have  been  filed  in  a  United  States  court  of  appeals,  as  hereinafter 
provided,  the  Commission  or  Board  may  at  any  time,  upon  such 
notice,  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set 
Xside,  in  whole  or  in  part,  any  report  or  any  order  made  or  issued 
Joy  it  under  this  section.” 

(b)  The  first  and  second  sentences  of  the  third  paragraph  of  sec¬ 
tion  11  of  the  Act  of  October  15, 1914,  as  amended  (64  Stat.  1127),  are 
amended  to  read  as  follows :  “If  such  person  fails  or  neglects  to  obey 
such  order  of  the  Commission  or  Board  while  the  same  is  in  effect,  the 
Commission  or  Board  may  apply  to  the  United  States  court  of  appeals, 
within  any  circuit  where  the  violation  complained  of  was  or  is  being 
committed  or  where  such  person  resides  or  carries  on  business,  for  the 
enforcement  of  its  order,  and  shall  file  the  record  in  the  proceeding, 
as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  such 
filing  of  the  application  the  court  shall  cause  notice  thereof  to  be 
served  upon  such  person,  and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined  therein  concurrently  with 
the  Commission  or  Board  until  the  filing  of  the  record,  and  shall  have 
power  to  make  and  enter  a  decree  affirming,  modifying,  or  setting  aside 
the  order  of  the  Commission  or  Board.” 

(c)  The  second  and  third  sentences  of  the  fourth  paragraph  of  sec¬ 
tion  11  of  the  Act  of  October  15,  1914,  as  amended  (64  Stat.  1128), 
are  amended  to  read  as  follows :  “A  copy  of  such  petition  shall  be 
forthwith  transmitted  by  the  clerk  of  the  court  to  the  Commission  or 
Board  and  thereupon  the  Commission  or  Board  shall  file  in  the  court 

%he  record  in  the  proceeding,  as  provided  in  section  2112  of  title  28, 
* Jnited  States  Code.  Upon  the  filing  of  such  petition  the  court  shall 
have  the  same  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of 
the  Commission  or  Board  as  in  the  case  of  an  application  by  the  Com¬ 
mission  or  Board  for  the  enforcement  of  its  order,  and  the  findings  of 
the  Commission  or  Board  as  to  the  facts,  if  supported  by  substantial 
evidence,  determined  as  provided  in  section  10  (e)  of  the  Administra¬ 
tive  Procedure  Act,  shall  in  like  manner  be  conclusive.” 

(d)  The  fifth  paragraph  of  section  11  of  the  Act  of  October  15, 
1914,  as  amended  (64  Stat.  1128),  is  amended  to  read  as  follows: 

“Upon  the  filing  of  the  record  with  it  the  jurisdiction  of  the  United 
States  court  of  appeals  to  enforce,  set  aside,  or  modify  orders  of  the 
Commission  or  Board  shall  be  exclusive.” 

Sec.  5.  The  fourth  and  fifth  sentences  of  the  first  paragraph  of 
section  2  of  the  Act  of  July  28,  1916  (39  Stat.  425),  are  amended 
to  read  as  follows :  “A  copy  of  such  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Post  Office  Department  and 
thereupon  the  said  Department  shall  file  in  the  court  the  record,  as 
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provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  the  court  shall  have  jurisdiction  to  affirm,  set 
aside  or  modify  the  order  of  the  Department.” 

Sec.  6.  (a)  Subsection  (c)  of  section  208  of  the  Packers  and  Stock- 
yards  Act,  1921  (42  Stat.  162),  is  amended  to  read  as  follows: 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in  a  court  of 
appeals  of  the  United  States,  as  provided  in  section  204,  the  Secre¬ 
tary  at  any  time,  upon  such  notice  and  in  such  manner  as  he  deems 
proper,  but  only  after  reasonable  opportunity  to  the  packer  to  be 
heard,  may  amend  or  set  aside  the  report  or  order,  in  whole  or  in 
part.” 

(b)  Subsections  (b),  (c),  and  (d)  of  section  204  of  the  Packers 
and  Stockyards  Act,  1921  (42  Stat.  162),  are  amended  to  read  as 
follows : 

“(b)  The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the 
petition  to  be  delivered  to  the  Secretary,  and  the  Secretary  shall 
thereupon  file  in  the  court  the  record  in  such  proceedings,  as  pro¬ 
vided  in  section  2112  of  title  28,  United  States  Code.  If  beiore  such 
record  is  filed  the  Secretary  amends  or  sets  aside  his  report  or  order, 
in  whole  or  in  part,  the  petitioner  may  amend  the  petition  within^j 
such  time  as  the  court  may  determine,  on  notice  to  the  Secretary.  U 

“(c)  At  any  time  after  such  petition  is  filed,  the  court,  on  appli¬ 
cation  of  the  Secretary,  may  issue  a  temporary  injunction,  restrain¬ 
ing,  to  the  extent  it  deems  proper,  the  packer  and  his  officers,  directors, 
agents,  and  employees,  from  violating  any  of  the  provisions  of  the 
order  pending  the  final  determination  of  the  appeal. 

“(d)  The  evidence  so  taken  or  admitted,  and  filed  as  aforesaid  as 
a  part  of  the  record,  shall  be  considered  by  the  court  as  the  evidence 
in  the  case.  The  proceedings  in  such  cases  in  the  court  of  appeals 
shall  be  made  a  preferred  cause  and  shall  be  expedited  in  every  way." 

(c)  The  first  sentence  of  subsection  (h)  of  section  204  of  the  Pack¬ 
ers  and  Stockyards  Act,  1921  (42  Stat.  162),  is  amended  to  read  as 
follows : 

“(h)  The  court  of  appeals  shall  have  jurisdiction,  which  upon  the 
filing  of  the  record  with  it  shall  be  exclusive,  to  review,  and  to  affirm, 
set  aside,  or  modify,  such  orders  of  the  Secretary,  and  the  decree  of 
such  court  shall  be  final  except  that  it  shall  be  subject  to  review  by 
the  Supreme  Court  of  the  United  States  upon  certiorari,  as  provided 
in  section  1254  of  title  28,  if  such  writ  is  duly  applied  for  within  • 
sixty  days  after  entry  of  the  decree.” 

Sec.  7.  (a)  The  third  and  foui’th  sentences  of  paragraph  (a)  of 
section  6  of  the  Commodity  Exchange  Act  (42  Stat.  1001),  are"! 
amended  to  read  as  follows :  “The  clerk  of  the  court  in  which  such  J 
a  petition  is  filed  shall  immediately  cause  a  copy  thereof  to  be  de¬ 
livered  to  the  Secretary  of  Agriculture,  Chairman  of  said  Commission, 
or  any  member  thereof,  and  the  said  Commission  shall  thereupon  file 
in  the  court  the  record  in  such  proceedings,  as  provided  in  section  2112 
of  title  28,  United  States  Code.  The  testimony  and  evidence  taken  or 
submitted  before  the  said  Commission,  duly  filed  as  aforesaid  as  a  part 
of  the  record,  shall  be  considered  by  the  court  as  the  evidence  in  the 
case.” 

(b)  The  seventh  and  eighth  sentences  of  paragraph  (b)  of  section 
6  of  the  Commodity  Exchange  Act  (42  Stat.  1002),  as  amended,  are 
amended  to  read  as  follows :  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Secretary  of  Agri¬ 
culture  and  thereupon  the  Secretary  of  Agriculture  shall  file  in  the 
court  the  record  theretofore  made,  as  provided  in  section  2112  of  title 
28,  United  States  Code.  Upon  the  filing  of  the  petition  the  court  shall 
have  jurisdiction  to  affirm,  to  set  aside,  or  modify  the  order  of  the 
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Secretary  of  Agriculture,  and  the  findings  of  the  Secretary  of  Agri¬ 
culture  as  to  the  facts,  if  supported  by  the  weight  of  evidence,  shall  in 
like  manner  be  conclusive.” 

Sec.  8.  The  third  and  fourth  sentences  of  the  second  paragraph  of  Treasury, 
subsection  (b)  of  section  641  of  the  Tariff  Act  of  1930,  as  amended  (49  19  use  1641. 
Stat.  805),  are  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Sec¬ 
retary  of  the  Treasury,  or  any  officer  designated  by  him  for  that  pur¬ 
pose,  and  thereupon  the  Secretary  of  the  Treasury  shall  file  in  the 
court  the  record  upon  which  the  order  complained  of  was  entered,  as 
provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition  such  court  shall  have  exclusive  jurisdiction  to 
affirm,  modify,  or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  9.  The  second  sentence  of  subsection  (a)  of  section  9  of  the  SEC. 
Securities  Act  of  1933  (48  Stat.  80)  is  amended  to  read  as  follows:  15  usc  77i- 
“A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Commission,  and  thereupon  the  Commission  shall 
file  in  the  court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  ("ode.” 

■N  Sec.  10.  The  second  and  third  sentences  of  subsection  (a)  of  section 

of  the  Securities  Exchange  Act  of  1934  (48  Stat.  901)  are  amended  15  use  7By. 
to  read  as  follows:  “A  copy  of  such  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  any  member  of  the  Commission,  and 
thereupon  the  Commission  shall  file  in  the  court  the  record  upon  which 
the  order  complained  of  was  entered,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  petition  such 
court  shall  have  jurisdiction,  which  upon  the  filing  of  the  record  shall 
be  exclusive,  to  affirm,  modify,  and  enforce  or  set  aside  such  order,  in 
whole  or  in  part.” 

Sec.  11.  The  third  sentence  of  subsection  (c)  of  section  18  of  the  Federal  Trade 
Act  of  June  18,  1934  (48  Stat.  1002),  is  amended  to  read  as  follows:  Zone  Board* 
“The  clerk  of  the  court  in  which  such  a  petition  is  filed  shall  immedi-  19  usc  81r' 
ately  cause  a  copy  thereof  to  be  delivered  to  the  Board  and  it  shall 
thereupon  file  in  the  court  the  record  in  the  proceedings  held  before 
it  under  this  section,  as  provided  in  section  2112  of  title  28,  United 
States  Code.” 

Sec.  12.  The  second  sentence  of  subsection  (d)  of  section  402  of  fcc. 
the  Communications  Act  of  1934,  as  amended  (66  Stat.  719),  is  47  usc  402* 
amended  to  read  as  follows:  “Within  thirty  days  after  the  filing  of 
an  appeal,  the  Commission  shall  file  with  the  court  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section 
112  of  title  28,  United  States  Code.” 


y  Sec.  13.  (a)  Subsection  (d)  of  section  10  of  the  National  Labor  nlrb. 
Relations  Act,  as  amended  (61  Stat.  147),  is  amended  to  read  as  29  usc  16°* 


follows : 


“(d)  Until  the  record  in  a  case  shall  have  been  filed  in  a  court, 
as  hereinafter  provided,  the  Board  may  at  any  time  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set 
aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  first,  second,  fifth  and  seventh  sentences  of  subsection  (e) 
of  section  10  of  the  National  Labor  Relations  Act,  as  amended  (61  29  use  160. 
Stat.  147) ,  are  amended  to  read  as  follows : 

“(e)  The  Board  shall  have  power  to  petition  any  court  of  appeals 
of  the  United  States,  or  if  all  the  courts  of  appeals  to  which  applica¬ 
tion  may  be  made  are  in  vacation,  any  district  court  of  the  United 
States,  within  any  circuit  or  district,  respectively,  wherein  the  unfair 
labor  practice  in  question  occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  such  order  and  for  appro¬ 
priate  temporary  relief  or  restraining  order,  and  shall  file  in  the  court 
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the  record  in  the  proceedings,  as  provided  in  section  2112  of  title  28, 
United  States  Code.  Upon  the  filing  of  such  petition,  the  court  shall 
cause  notice  thereof  to  be  served  upon  such  person,  and  thereupon  shall 
have  jurisdiction  of  the  proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  temporary  relief  or  re¬ 
straining  order  as  it  deems  just  and  proper,  and  to  make  and  enter  a 
decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board.  *  *  *  If  either  party 
shall  apply  to  the  court  for  leave  to  adduce  additional  evidence  and 
shall  show  to  the  satisfaction  of  the  court  that  such  additional  evidence 
is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board,  its  member, 
agent,  or  agency,  the  court  may  order  such  additional  evidence  to  be 
taken  before  the  Board,  its  member,  agent,  or  agency,  and  to  be  made 
a  part  of  the  record.  *  *  *  Upon  the  filing  of  the  record  with  it  the 
jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and  de¬ 
cree  shall  be  final,  except  that  the  same  shall  be  subject  to  review  by 
the  appropriate  United  States  court  of  appeals  if  application  was 
made  to  the  district  court  as  hereinabove  provided,  and  by  the  Su¬ 
preme  Court  of  the  United  States  upon  writ  of  certiorari  or  certifica^* 
tion  as  provided  in  section  1254  of  title  28.”  H 

(c)  The  second  and  third  sentences  of  subsection  (f)  of  section  10 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat.  148),  are 
amended  to  read  as  follows :  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  the  Board,  and  thereupon 
the  aggrieved  party  shall  file  in  the  court  the  record  in  the  proceeding, 
certified  by  the  Board,  as  provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition,  the  court  shall  pro¬ 
ceed  in  the  same  manner  as  in  the  case  of  an  application  by  the  Board 
under  subsection  (e)  of  this  section,  and  shall  have  the  same  jurisdic¬ 
tion  to  grant  to  the  Board  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  proper,  and  in  like  manner  to  make  and  enter 
a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or  set¬ 
ting  aside  in  whole  or  in  part  the  order  of  the  Board;  the  findings  of 
the  Board  with  respect  to  questions  of  fact  if  supported  by  substantial 
evidence  on  the  record  considered  as  a  whole  shall  in  like  manner  be 
conclusive.” 

Sec.  14.  The  third  and  fourth  sentences  of  subsection  (h)  of  section 
4  of  the  Federal  Alcohol  Administration  Act  (49  Stat,  980),  as  , 
amended,  are  amended  to  read  as  follows : 

“A  copy  of  such  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary,  or  any  officer  designated  by  himifl 
for  that,  purpose,  and  thereupon  the  Secretary  shall  file  in  the  courf^j 
the  record  upon  which  the  order  complained  of  was  entered,  as  pro¬ 
vided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing 
of  such  petition  such  court  shall  have  exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  15.  The  second  and  third  sentences  of  subsection  (a)  of  section 
24  of  the  Public  Utility  Holding  Company  Act  of  1935  (49  Stat.  834), 
are  amended  to  read  as  follows :  “A  copy  of  such  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  of  the  court  to  any  member  of  the  Com¬ 
mission,  or  any  officer  thereof  designated  by  the  Commission  for  that 
purpose,  and  thereupon  the  Commission  shall  file  in  the  court  the 
record  upon  which  the  order  complained  of  was  entered,  as  provided 
in  section  2112  of  title  28,  United  States  Code.  Upon  the  filing  of 
such  petition  such  court  shall  have  jurisdiction,  which  upon  the  filing 
of  the  record  shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such 
order,  in  whole  or  in  part.” 
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Sec.  1G.  (a)  Subsection  (a)  of  section  313  of  the  Federal  Power  fpc 
Act,  as  amended  (49  Stat.  860),  is  amended  by  inserting  at  the  end  1®  use  8251. 
thereof  an  additional  sentence  reading  as  follows:  “Until  the  record 
in  a  proceeding  shall  have  been  filed  in  a  court  of  appeals,  as  provided 
in  subsection  (b),  the  Conunission  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it  under 
the  provisions  of  this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section 
313  of  the  Federal  Power  Act,  as  amended  (49  Stat.  860),  are  amended  16  use  8251. 
to  read  as  follows :  “A  copy  of  such  petition  shall  forthwith  be  trans¬ 
mitted  by  the  clerk  of  the  court  to  any  member  of  the  Commission  and 
1  thereupon  the  Commission  shall  file  with  the  court  the  record  upon 
which  the  order  complained  of  was  entered,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such  petition 
such  court  shall  have  jurisdiction,  which  upon  the  filing  of  the  record 
with  it  shall  be  exclusive,  to  affirm,  modify,  or  set  aside  such  order  in 
whole  or  in  part.” 

Sec.  17.  The  second  and  thii’d  sentences  of  subsection  (b)  of  sec-  Commerce. 

|  'tion  611  of  the  Merchant  Marine  Act,  1936,  as  amended  (52  Stat.  46  use  nei. 
J>61),  are  amended  to  read  as  follows:  “A  copy  of  such  petition  shall 
be  forthwith  transmitted  by  the  clerk  of  the  court  to  any  member 
of  the  Commission,  or  any  officer  thereof  designated  by  the  Com¬ 
mission  for  that  purpose,  and  thereupon  the  Commission  shall  file 
in  the  court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 

Upon  the  filing  of  such  petition  such  court  shall  have  exclusive 
jurisdiction  to  determine  whether  such  cancellation  or  default  was 
without  just  cause,  and  to  affirm  or  set  aside  such  order.” 

Sec.  18.  Subsection  (c)  of  section  1006  of  the  Civil  Aeronautics CAB* 

Act  of  1938  (52  Stat.  1024),  is  amended  to  read  as  follows:  49  use  646. 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forthwith  trans¬ 
mitted  to  the  Board  by  the  clerk  of  the  court;  and  the  Board  shall 
thereupon  file  in  the  court  the  record,  if  any,  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 

United  States  Code.” 

Sec.  19.  (a)  Subsection  (a)  of  section  19  of  the  Natural  Gas  Act  fpc. 

(52  Stat.  831),  is  amended  by  inserting  at  the  end  thereof  an  addi- 15  use  7l7r. 
tional  sentence  reading  as  follows:  “Until  the  record  in  a  proceed¬ 
ing  shall  have  been  filed  in  a  court  of  appeals,  as  provided  in  sub¬ 
section  (b),  the  Commission  may  at  any  time,  upon  reasonable  notice 
and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 

Jn.  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it  under 
the  provisions  of  this  Act.” 

(b)  The  second  and  third  sentences  of  subsection  (b)  of  section  19 
of  the  Natural  Gas  Act  (52  Stat.  831) ,  are  amended  to  read  as  follows :  15  use  717r. 
“A  copy  of  such  petition  shall  forthwith  be  transmitted  by  the  clerk 
of  the  court  to  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  file  with  the  court  the  record  upon  which  the  order 
complained  of  was  entered,  as  provided  in  section  2112  of  title  28, 

United  States  Code.  Upon  the  filing  of  such  petition  such  court  shall 
have  jurisdiction,  which  upon  the  filing  of  the  record  with  it  shall  be 
exclusive,  to  affirm,  modify,  or  set  aside  such  order  in  whole  or  in 
part.” 

Sec.  20.  (a)  The  first  and  second  sentences  of  paragraph  (2)  of  hew  and  Agri- 
subsection  (i)  of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  culture. 

Act,  as  added  by  the  Act  of  July  22,  1954  (ch.  559,  68  Stat.  515),  are 
amended  to  read  as  follows : 
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“(2)  In  the  ease  of  a  petition  with  respect  to  an  order  under  sub¬ 
section  (d)  (5)  or  (e),  a  copy  of  the  petition  shall  be  forthwith  trans¬ 
mitted  by  the  clerk  of  the  court  to  the  Secretary,  or  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary  shall 
tile  in  the  court  the  record  of  the  proceedings  on  which  he  based  ' 
his  order,  as  provided  in  section  2112  of  title  28,  United  States  Code, 
Upon  the  filing  of  such  petition,  the  court  shall  have  exclusive  juris¬ 
diction  to  affirm  or  set  aside  the  order  complained  of  in  whole  or 
in  part.” 

(b)  The  first  and  second  sentences  of  paragraph  (3)  of  subsection 
(i)  of  section  408  of  the  Federal  Food,  Drug,  and  Cosmetic  Act,  as 
added  by  the  Act  of  July  22,  1954  (ch.  559,  68  Stat.  515),  are  amended 
to  read  as  follows:  I 

“(3)  In  the  case  of  a  petition  with  respect  to  an  order  under  sub¬ 
section  (1),  a  copy  of  the  petition  shall  be  forthwith  transmitted  by  the 
clerk  of  the  court  to  the  Secretary  of  Agriculture,  or  any  officer  desig¬ 
nated  by  him  for  that  purpose,  and  thereupon  the  Secretary  shall  file 
in  the  court  the  record  of  the  proceedings  on  which  he  based  his  order, 
as  provided  in  section  2112  of  title  28,  United  States  Code.  Upon  the 
filing  of  such  petition,  the  court  shall  have  exclusive  jurisdiction  t(Mj 
affirm  or  set  aside  the  order  complained  of  in  whole  or  in  part.” 

Sec.  21.  (a)  The  second  and  third  sentences  of  paragraph  (1)  of 
subsection  (f)  of  section  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (52  Stat.  1055),  as  amended,  are  amended  to  read  as  follows:  “A 
copy  of  the  petition  shall  be  forthwith  transmitted  by  the  clerk  of  the 
court  to  the  Secretary  or  other  officer  designated  by  him  for  that  pur¬ 
pose.  The  Secretary  thereupon  shall  file  in  the  court  the  record  of  the 
proceedings  on  which  the  Secretary  based  his  order,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (3)  of  subsection  (f)  of  section 
701  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1055),  as 
amended,  is  amended  to  read  as  follows:  “Upon  the  filing  of  the  peti¬ 
tion  referred  to  in  paragraph  (1)  of  this  subsection,  the  court  shall 
have  jurisdiction  to  affirm  the  order,  or  to  set  it  aside  in  whole  or  in 
part,  temporarily  or  permanently.” 

Sec.  22.  The  second  and  third  sentences  of  subsection  (a)  of  sec¬ 
tion  10  of  the  Fair  Labor  Standards  Act  of  1938  (52  Stat.  1065), 
as  amended,  are  amended  to  read  as  follows :  “A  copy  of  such  petition 
shall  forthwith  be  transmitted  by  the  clerk  of  the  court  to  the  Sec-  ■ 
retary,  and  thereupon  the  Secretary  shall  file  in  the  court  the  record 
of  the  industry  committee  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  CodeJf 
Upon  the  filing  of  such  petition  such  court  shall  have  exclusive  jurist 
diction  to  affirm,  modify,  or  set  aside  such  order  in  whole  or  in  part, 
so  far  as  it  is  applicable  to  the  petitioner.” 

Sec.  23.  The  fourth,  fifth,  sixth,  and  eighth  sentences  of  subsection 
(f)  of  section  5  of  the  Railroad  Unemployment  Insurance  Act,  as 
60  stat.  738.  amended  (52  Stat.  1100),  are  amended  to  read  as  follows:  “Within 
fifteen  days  after  receipt  of  service,  or  within  such  additional  time 
as  the  court  may  allow,  the  Board  shall  file  with  the  court  in  which 
such  petition  has  been  filed  the  record  upon  which  the  findings  and 
decision  complained  of  are  based,  as  provided  in  section  2112  of 
title  28,  United  States  Code.  Upon  the  filing  of  such  petition  the 
court  shall  have  exclusive  jurisdiction  of  the  proceeding  and  of  the 
question  determined  therein,  and  shall  give  precedence  in  the  adju¬ 
dication  thereof  over  all  other  civil  cases  not  otherwise  entitled 
by  law  to  precedence.  It  shall  have  power  to  enter  a  decree  affirm¬ 
ing,  modifying,  or  reversing  the  decision  of  the  Board,  with  or 
without  remanding  the  cause  for  rehearing.  *  *  *  No  additional  evi- 
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deuce  shall  be  received  by  the  court,  but  the  court  may  order  addi¬ 
tional  evidence  to  be  taken  before  the  Board,  and  the  Board  may, 
after  bearing  such  additional  evidence,  modify  its  findings  of  fact 
and  conclusions  and  file  such  additional  or  modified  findings  and  con¬ 
clusions  with  the  court,  and  the  Board  shall  file  with  the  court  the 
additional  record.” 

Sec.  24.  (a)  Subsection  (c)  of  section  409  of  the  Federal  Seed  Act 
(53  Stat.  1287) ,  is  amended  to  read  as  follows : 

“(c)  Until  the  record  in  such  hearing  has  been  filed  in  a  court  of 
appeals  as  provided  in  section  410,  the  Secretary  of  Agriculture  at 
any  time,  upon  such  notice  and  in  such  manner  as  he  deems  proper, 
but  only  after  reasonable  opportunity  to  the  person  to  be  heard,  may 
amend  or  set  aside  the  report  or  order,  in  whole  or  in  part.” 

(b)  The  second,  third  and  fourth  paragraphs  of  section  410  of  the 
Federal  Seed  Act  (53  Stat.  1288),  are  amended  to  read  as  follows: 

“The  clerk  of  the  court  shall  immediately  cause  a  copy  of  the  peti¬ 
tion  to  be  delivered  to  the  Secretary,  and  the  Secretary  shall  thereupon 
file  in  the  court  the  record  in  such  proceedings,  as  provided  in  section 
2112  of  title  28,  United  States  Code.  If  before  such  record  is  filed, 
4 he  Secretary  amends  or  sets  aside  his  report  or  order,  in  whole  or  in 
jxart,  the  petitioner  may  amend  the  petition /with in  such  time  as  the 
court  may  detei’mine,  on  notice  to  the  Secretary. 

“At  any  time  after  such  petition  is  filed  the  court,  on  application 
of  the  Secretary,  may  issue  a  temporary  injunction  restraining,  to  the 
extent  it  deems  proper,  the  pei'son  and  his  officei’S,  dix-ectoi-s,  agents, 
and  employees  from  violating  any  of  the  provisions  of  the  order  pend¬ 
ing  the  final  detennination  of  the  appeal. 

“The  evidence  so  taken  or  admitted  and  filed  as  afoi'esaid  as  a  part 
of  the  record,  shall  be  considei’ed  by  the  court  as  the  evidence  in  the 
case.  The  proceedings  in  such  cases  in  the  court  of  appeals  shall  be 
made  a  preferred  cause  and  shall  be  expedited  in  every  way.” 

(c)  The  first  and  second  sentences  of  section  411  of  the  Federal 
Seed  Act  (53  Stat.  1288),  are  amended  to  read  as  follows: 

“Sec.  411.  If  any  person  against  whom  an  order  is  issued  under 
section  409  fails  to  obey  the  oi’der,  the  Secretary  of  Agriculture,  or 
the  United  States,  by  its  Attorney  General,  may  apply  to  the  court 
of  appeals  of  the  United  States,  within  the  circuit  where  the  person 
against  whom  the  order  was  issued  resides  or  has  his  principal  place 
of  business,  for  the  enforcement  of  the  order,  and  shall  file  the  recoi’d 
in  such  proceedings,  as  provided  in  section  2112  of  title  28,  United 
States  ('ode.  Upon  such  filing  of  the  application  the  court  shall 
"vause  notice  thereof  to  be  served  upon  the  person  against  whom  the 
Aider  was  issued.” 

Sec.  25.  The  second  and  third  sentences  of  subsection  (a)  of  sec¬ 
tion  43  of  the  Investment  Company  Act  of  1940,  as  amended  (54  Stat. 
844),  are  amended  to  read  as  follows:  “A  copy  of  such  petition  shall 
be  forthwith  ti-ansmitted  by  the  clerk  of  the  court  to  any  member  of 
the  Commission  or  any  officer  thei'eof  designated  by  the  Commission 
for  that  purpose,  and  thereupon  the  Commission  shall  file  in  the  court 
the  record  upon  which  the  oi’der  complained  of  was  entei’ed,  as  pro¬ 
vided  in  section  2112  of  title  28,  United  States  Code.  Upon  the  fil¬ 
ing  of  such  petition  such  court  shall  have  jurisdiction,  which  upon 
the  filing  of  the  record  shall  be  exclusive,  to  affirm,  modify,  or  set  aside 
such  order,  in  whole  or  in  part.” 

Sec.  26.  The  second  and  third  sentences  of  subsection  (a)  of  sec¬ 
tion  213  of  the  Investment  Advisers  Act  of  1940,  as  amended  (54 
Stat.  855),  are  amended  to  read  as  follows:  “A  copy  of  such  petition 
shall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  any  mem¬ 
ber  of  the  Commission,  or  any  officer  thereof  designated  by  the  Com- 
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mission  for  that  purpose,  and  thereupon  the  Commission  shall  file 
in  the  court  the  record  upon  which  the  order  complained  of  was 
entered,  as  provided  in  section  2112  of  title  28,  United  States  Code. 
Upon  the  filing  of  such  petition  such  court  shall  have  jurisdiction, 
which  upon  the  filing  of  the  record  shall  be  exclusive,  to  affirm, 
modify,  or  set  aside  such  order,  in  whole  or  in  part.” 

Sec.  27.  (a)  Paragraph  (1)  of  subsection  (b)  of  section  632  of  the 
Act  of  July  1,  1944,  a^  added  by  the  Hospital  Survey  and  Construc¬ 
tion  Act  (60  Stat.  K)48),  is  amended  to  read  as-follows: 

“(b)  (1)  If  the  Surgeon  General  refuses  to  approve  any  appli¬ 
cation  under  section  625  or  section  654,  the  State  agency  through 
which  the  application  was  submitted,  or  if  any  State  is  dissatisfied 
with  the  Surgeon  General’s  action  under  subsection  (a)  of  this 
section,  such  State  may  appeal  to  the  United  States  court  of  appeals 
for  the  circuit  in  which  such  State  is  located  by  filing  with  such 
court  a  notice  of  appeal.  The  jurisdiction  of  the  court  shall  attach 
upon  the  filing  of  such  notice.  A  copy  of  the  notice  of  appeal  shall 
be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  Surgeon 
General,  or  any  officer  designated  by  him  for  that  purpose.  The 
Surgeon  General  shall  thereupon  file  in  the  court  the  record  of  tha*'- 
proceedings  on  which  he  based  his  action,  as  provided  in  section  211^ 
of  title  28,  United  States  Code.” 

(b)  The  first  sentence  of  paragraph  (2)  of  subsection  (b)  of  sec¬ 
tion  632  of  the  Act  of  July  1,  1944,  as  added  by  the  Hospital  Survey 
and  Construction  Act  (60  Stat.  1048),  is  amended  to  read  as  follows: 

“(2)  The  findings  of  fact  by  the  Surgeon  General,  unless  substan¬ 
tially  contrary  to  the  weight  of  the  evidence,  shall  be  conclusive;  but 
the  court,  for  good  cause  shown,  may  remand  the  case  to  the  Surgeon 
General  to  take  further  evidence,  and  the  Surgeon  General  may  there¬ 
upon  make  new  or  modified  findings  of  fact  and  may  modify  liis  pre¬ 
vious  action,  and  shall  file  in  the  court  the  record  of  the  further  pro¬ 
ceedings.” 

Sec.  28.  The  fourth  sentence  of  subsection  (c)  of  section  205  of  the 
Sugar  Act  of  1948  (61  Stat.  927),  is  amended  to  read  as  follows: 
“Within  thirty  days  after  the  filing  of  said  appeal  the  Secretary  shall 
file  with  the  court  the  record  upon  which  the  decision  complained  of 
was  entered,  as  provided  in  section  2112  of  title  28,  United  States  Code, 
and  a  list  of  all  interested  persons  to  whom  he  has  mailed  or  otherwise 
delivered  a  copy  of  said  notice  of  appeal.”.  * 

Sec.  29.  The  second  and  third  sentences  of  subsection  (a)  of  section 
14  of  the  Internal  Security  Act  of  1950  (64  Stat.  1001),  are  amended 
to  read  as  follows :  “A  copy  of  such  petition  shall  be  forthwith  tran^“ 
mitted  by  the  clerk  of  the  court  to  the  Board,  and  thereupon  the  Boarc^ 
shall  file  in  the  court  the  record  in  the  proceeding,  as  provided  in  sec¬ 
tion  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  jurisdiction  of  the  proceeding  and  shall 
have  power  to  affirm  or  set  aside  the  order  of  the  Board ;  but  the  court 
may  in  its  discretion  and  upon  its  own  motion  transfer  any  action 
so  commenced  to  the  United  States  Court  of  Appeals  for  the  circuit 
wherein  the  petitioner  resides.”. 

Sec.  30.  (a)  Subsection  (e)  of  section  110  of  the  Internal  Security 
Act  of  1950  (64  Stat.  1028),  is  amended  to  read  as  follows: 

“(e)  Until  the  record  in  a  case  shall  have  been  filed  in  a  court,  as 
hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable 
notice  and  in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside, 
in  whole  or  in  part,  any  finding  or  order  made  or  issued  by  it.” 

(b)  The  third  and  fifth  sentences  of  subsection  (c)  of  section  111 
of  the  Internal  Security  Act  of  1950  (64  Stat.  1028),  are  amended  to 
read  as  follows :  “The  Board  shall  thereupon  file  in  the  court  the  record 
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of  the  proceedings  before  the  Board  with  respect  to  the  matter  eon- 
cerning  which  judicial  review  is  sought,  as  provided  in  section  21 1‘2 
of  title  28,  United  States  Code.  *  .*  *  Upon  the  filing  of  such  peti¬ 
tion  the  court  shall  have  jurisdiction  of  the  proceeding,  which  upon 
the  filing  of  the  record  with  it  shall  be  exclusive,  and  shall  have  power 
to  affirm,  modify,  or  set  aside,  or  to  enforce  or  enforce  as  modified  the 
order  of  the  Board.”. 

(c)  The  first  sentence  of  subsection  (d)  of  section  111  of  the  Internal 
Security  Act  of  1950  (60  Stat.  1029),  is  amended  to  read  as  follows: 

“(d)  If  either  party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence  and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  the  failure  to  adduce  such  evidence  in  the  hearing 
before  the  Board  or  its  hearing  examiner,  the  court  may  order  such 
additional  evidence  to  be  taken  before  the  Board  or  its  hearing  ex¬ 
aminer  and  to  be  made  a  part  of  the  record.” 

Sec.  31.  (a)  Section  6  of  the  Act  of  December  29,  1950  (61  Stat. 
1130) ,  is  amended  to  read  as  follows : 

“Sec.  6.  Unless  the  proceeding  has  been  terminated  on  a  motion 
to  dismiss  the  petition,  the  agency  shall  file  in  the  office  of  the  clerk 
of  the  court  of  appeals  in  which  the  proceeding  is  pending  the  record 
on  review,  as  provided  in  section  2112  of  title  28,  United  States  Code.” 

(b)  The  second  sentence  of  subsection  (c)  of  section  7  of  the  Act 
of  December  29,  1950  (64  Stat.  1131),  is  amended  to  read  as  follows: 
“‘The  agency  may  modify  its  findings  of  fact,  or  make  new  findings, 
by  reason  of  the  additional  evidence  so  taken  and  may  modify  or  set 
aside  its  order  and  shall  file  in  the  court  such  additional  evidence, 
such  modified  findings  or  new  findings,  and  such  modified  order  or 
the  order  setting  aside  the  original  order.”. 

Sec.  32.  Subsection  (b)  of  section  207  of  the  Act  of  September  23, 
1950,  as  amended  (64  Stat.  974),  is  amended  bv  adding  at  the  end  of 
that  subsection  three  additional  sentences  reading  as  follows:  “The 
local  educational  agency  affected  may  file  with  the  court  a  petition 
to  review  such  action.  A  copy  of  the  petition  shall  be  forthwith 
transmitted  by  the  clerk  of  the  court  to  the  Commissioner,  or  any 
officer  designated  by  him  for  that  purpose.  Upon  the  filing  of  the 
petition  the  court  shall  have  jurisdiction  to  affirm  or  set  aside  the 
action  of  the  Commissioner  in  whole  or  in  part.” 

Sec.  33.  The  fifth  and  sixth  sentences  of  subsection  (b)  of  section 
207  of  the  International  Claims  Settlement  Act  of  1949,  as  amended 
(69  Stat.  564),  are  amended  to  read  as  follows:  “Such  petition  for  re- 
view  must  be  filed  within  sixty  days  after  the  date  of  mailing  of  the 
.  final  order  of  denial  by  said  designee  and  a  copy  shall  forthwith  be 
transmitted  to  the  said  designee  by  the  clerk  of  the  court.  Within 
forty-five  days  after  receipt  of  such  petition  for  review,  or  within  such 
further  time  as  the  court  may  grant  for  good  cause  shown,  said  des¬ 
ignee  shall  file  an  answer  thereto,  and  shall  file  with  the  court  the 
record  of  the  proceedings  with  respect  to  such  claim,  as  provided  in 
section  2112  of  title  28,  United  States  Code.” 

Sec.  34.  The  second  and  third  sentences  of  section  9  of  the  Bank 
Holding  Company  Act  of  1956  (70  Stat.  138)  are  amended  to  read  as 
follows:  “A  copy  of  such  petition  shall  be  forthwith  transmitted  to 
the  Board  by  the  clerk  of  the  court,  and  thereupon  the  Board  shall 
file  in  the  court  the  record  made  before  the  Board,  as  provided  in  sec- 
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tion  2112  of  title  28,  United  States  Code.  Upon  the  filing  of  such 
petition  the  court  shall  have  jurisdiction  to  affirm,  set  aside,  or  modify 
the  order  of  the  Board  and  to  require  the  Board  to  take  such  action 
with  regard  to  the  matter  under  review  as  the  court  deems  proper.” 

Sec.  35.  This  Act  shall  not  be  construed  to  repeal  or  modify  any 
provision  of  the  Administrative  Procedure  Act. 

Approved  August  28,  1958. 
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